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Dear Readers, 

European integration, establishment of political and economic partnership with the 
European states as well as development of multilateral trade relations were defined as the 
priority areas of the Ukraine’s foreign policy back in 1993. 

Continuing this direction today, Ukraine is negotiating a new agreement with the 
European Union that will replace the Partnership and Co-operation Agreement and will 
bring bilateral relations between Ukraine and the EU to a new quality level. One of its 
key elements will be an integral section on setting up a deep and comprehensive Free 
Trade Area that will cover matters related to trade and harmonisation of the Ukrainian 
rules and standards towards the European ones, and will be an important step to the 
Ukraine’s integration into the common European market. Gradual abolition of customs 
tariffs, taxes, charges and quantitative restrictions in the bilateral trade will certainly 
facilitate positive changes in the national economy and friendly business environment 
will make access to the EU market easier for the Ukrainian companies. 

Meeting the need of better understanding the implications of Ukraine’s trade and 
economic integration with the European Union, the Ukrainian-European Policy and Legal 
Advice Centre (UEPLAC), jointly with the Committee for European Integration of the 
Verkhovna Rada of Ukraine, organised in April 2009 the Conference Ukraine-EU Free 
Trade Area as an instrument of European integration and internal reform. That event 
became a splendid forum for a comprehensive exchange of views and discussions among 
the representatives of the Ukrainian Parliament, line ministries and international experts 
on the economic preconditions and possible consequences of implementation of a new 
agreement and, in particular, of establishing a deep and comprehensive free trade area. 

With a view to provide an analytical and methodological support in identifying the 
necessary reforms and institutional needs, the UEPLAC experts have prepared this Aide 
memoire which deals with legal and institutional implications in particular fields of co-
operation between Ukraine and the EU (competition, public procurement, goods, 
transport, environment, energy, agriculture, etc). 

We deeply hope this publication will be helpful not only for those being involved in the 
negotiation process between Ukraine and the EU, those dealing with approximation of the 
Ukrainian legislation to the acquis communautaire, but also for all interested in the 
European integration related matters. 

Dr. Jolanta Taczynska, 

Team Leader of the Ukrainian – European 
Policy and Legal Advice Centre (UEPLAC) 
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- economic co-operation should focus on the principles of sound 
macroeconomic and fiscal policies, improvements in the management of 
public finances and financial control, the gradual approximation of 
national tax legislation with the principles of the EU acquis and the 
adoption of statistical methods compatible with EU standards 

- on trade the normal elements of an Association Agreement will be 
negotiated-standstill clauses, the dismantling of import duties with certain 
exceptions for sensitive products and the elimination of export tariffs and 
quantitative restrictions 

- on technical regulations, standards and conformity assessment, the 
agreement will aim to bring Ukrainian legislation in line with community 
technical regulations, standards and conformity assessment procedures 

- on sanitary and phyto-sanitary measures, the agreement will aim at the 
gradual approximation of legislation in priority areas leading to the 
liberalisation of trade. This could lead eventually to a veterinary and 
phyto-sanitary agreement which would do much to facilitate trade 

- on trade in services, freedom of establishment and investment, the 
Agreement aims to go beyond the PCA and indeed beyond Ukraine’s 
WTO commitments 

- the complete liberalisation of the establishment rules will be the objective, 
although certain limitations might be considered. The cross-border supply 
of services will be encouraged. The aim here will be the gradual 
approximation of Ukraine’s laws to those of the EU 

- on competition policy the directives are extremely strong and state 
that ”the Agreement will contain far reaching commitments on 
competition policy, including on state aid, both in the industrial and in the 
services sectors 

- binding provisions covering further approximation to EU legislation on 
intellectual, industrial and commercial property 

- under the title of ”regulatory cooperation”, the Council aimed at ensuring 
that Ukraine will have the necessary expertise in order to implement the 
regulatory approximation envisaged in the areas of the free movement of 
goods, sanitary and phyto sanitary measures, trade facilitation and customs, 
trade in services, intellectual property rights and public procurement 

- regulatory approximation and cooperation in the energy sector 

- justice, freedom and security will figure in a significant way in the new 
Agreement, especially concerning migration, asylum and border 
management. Cooperation to fight organised crime and drug smuggling 
will also be significant 

- the more general cooperation chapters will cover a vast field of activity 
including transport, environment, the business environment, agriculture 
and rural development, space, health, education and civil society 
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- there will be the extremely important institutional articles outlining the 
institutions of the Agreement and their powers. 

Structural elements of deep FTA 

- Free movement of goods 
o Trade in goods (industrial goods, agricultural products, processed 

agricultural products and fishery products) 

o Rules of origin 

o Trade facilitation and customs, including anti-fraud measures 

o Technical regulations for industrial products, standards and 
conformity assessment procedures 

o Sanitary and phytosanitary (SPS) measures 

- Services and investment 
o Trade in services, freedom of establishment and investment 

o Capital movement and payments 

o Co-operation in trade of services 

o Recognition of diplomas 

- Horizontal issues: 
o Competition and state aid 

o Intellectual, industrial and commercial property 

o Public procurement 

o Trade and sustainable development 

o Transparency of regulations 

o General exceptions 

o Safeguards 

o Anti-dumping and countervailing measures 

- Institutional provisions: 

o Dispute settlement mechanism 

o Institutional provisions and implementation 
These elements are likely to constitute the structure of the future Association Agreement 
between EU and Ukraine with the deep Free Trade Area as its core part. In essence then, 
this agreement is comparable to Europe and Stabilization and Association Agreements 
(except for the differences in interpretation of its main purpose). 

Novelty of EU-Ukraine Association Agreement is expected to be in the linkages between 
trade opening and regulatory convergence. Implementation of the trade and trade related 
acquis communautaire are expected to be binding. The parties are also negotiating 
concrete lists of the EU legislation for legal approximation in the policy areas falling 
under the sectoral co-operation, such as, for example, transport, energy, environment and 
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other. Here at least the monitoring of progress is expected to step up from the current 
“best effort” clause of implementation. 

*** 
This agreement in parallel or in the future (which ever comes first) would be ‘flanked’ by 
sector specific agreements (implying legal harmonization), for example: 

- Agreement on Conformity Assessment and Acceptance of Industrial 
Goods (ACAA), (expected to be negotiated by 2011): 

- Ukraine’s accession to the European Energy Community (negotiations 
ongoing): 

- Common Aviation Area Agreement (expected to be negotiated in 2009): 

- and possibly some other agreements of such type 

Impact of the future Association Agreement for Ukraine 
As mentioned above, before the beginning of negotiations, the European Commission 
initiated two impact assessment studies, one on the scoping of the free trade agreement 
with Ukraine, and another on trade sustainability (economic, social and environmental) 
impact assessment of the FTA within Association Agreement. 

In the nutshell, general equilibrium simulations show that because of deep free trade 
regime, the trade flows between EU and Ukraine would double and Ukraine would 
achieve 4-7% welfare gains (in static simulations) and three times as much with long-
term dynamic simulations. Opening of financial and telecoms sectors would add 1.5% 
percentage point to the annual growth rate, while reduction in cost of capital would be in 
the range of 4-5% in GDP. Extrapolated from other contexts, improved institutions and 
better governance would add 20-30% in GDP in the long term. 

In its 2006, the World Bank in its public finance review of Ukraine very roughly 
estimated the estimated the European integration efforts to cost about 100 billion USD 
during the next ten years, most of investment needed in energy and environmental areas. 
These are obviously only rough estimates, but they nevertheless indicate the magnitude of 
investment to be made in order to comply with EU norms. 

Sector or regulation specific impact assessment studies in the context of European 
integration are not yet abundant in Ukraine even though would be very useful not only in 
establishing the overall balance of costs and benefits, but would help to plan and 
sequence legal approximation. Two pilot impact assessments were made in 2008 by the 
UEPLAC through a joint initiative with the State Department of Legal Approximation 
under the Ministry of Justice for road haulage (discussed further in this Aide Memoire) 
and low voltage equipment (in the area of technical regulations). More of such studies 
should come in order to move from general and often extrapolated assessments to 
assessments based on Ukrainian empirical content and data which could be subsequently 
turned into concrete policy actions. 

Implications to the planning system of legal approximation in Ukraine: 

- Legal approximation (or at least FTA related part of the Association 
Agreement) will be upgraded from the ‘best effort’ voluntary effort to a 
binding commitment; 

- If provisions from Association Agreements with the accession countries 
and countries of Western Balkans are transplanted into the agreement with 
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Ukraine, the process of legal approximation will become more structured 
in terms of engagement of both parties, most possibly through a ‘jointly 
agreed’ programme. Monitoring from the European Union side is likely to 
step up (and will as usual be done by the European Commission); 

- the current National Programme of Legal Approximation would have to be 
upgraded both in scope (to encompass also the institutional building and/or 
other implementing measures to ensure that the harmonized legislation is 
not only passed, but also implemented) as well as in programming 
methodology (for example, through introduction of interim targets, cross-
referencing against the budgetary sources of financing and EU technical 
assistance, more frequent monitoring etc); 

- It will have to rely more on regulatory impact assessment than is the case 
now; 

- Some likely legal and or institutional impacts in concrete policy areas are 
provided in the sectoral briefings further in this Aide memoire 
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State of Play and Perspectives of Trade 
Liberalisation between the EU and Ukraine 

Jacques Tallineau 

1. Existing contractual relationships in trade and trade-
related matters between the EU and Ukraine 
In order to understand the novelties of the future relationships between the EU and 
Ukraine it is necessary to come back to the starting point. 

The general contractual framework governing the relations EU-Ukraine derives from the 
Partnership and Cooperation Agreement which entered into force on 1st March 1998 for 
an initial period of ten years and the three-year EU-Ukraine Action Plan adopted by the 
Co-operation Council in 2004. 

The PCA contains limited provisions where deadlines are set to complete specific 
measures1. In addition, the same PCA proposed to other European Eastern Countries did 
not introduce a strong differentiation between the situation of the PCA countries. 

Individualisation of the relationships is ensured through the second instrument: the ENP-
Action Plan. 

In the areas of economic reform the EU-Ukraine Action Plan set out priority objectives 
concerning the following: 

- Functioning of the market economy2; 

- Trade, market and regulatory reform including: 
Movement of goods in relation to the accession of Ukraine to the WTO3; 

Customs4; 

Standards, technical regulations and conformity assessment5; 

Elimination of restrictions and streamlined administration to facilitate the movement of 
goods6; 
                                                 
1 Article 36 paragraph 4: right of establishment of companies. 
Article 49 paragraph 2 (4) (5): adjustment monopolies of commercial character. 
Article 50 paragraphs 1 and 2: intellectual, industrial and commercial property. 
Annex V on financial services: establishment of subsidiaries and branches of Community companies in 
Ukraine. 
2 For example: price-formation, control of state aids, legal environment that ensures fair competition between 
economic operators, elimination of inconsistencies in the existing economic and civil codes, improvement of 
the investment climate by ensuring transparency, predictability and simplification of regulation and its 
application, adoption of a new Joint Stock Company law, improvement of the judicial review for trade and 
investment issues. 
3 For example, gradual removal of export and import restrictions. 
4 For example, elaboration and implementation of customs legislation aligned with international and EU 
standards, adoption of the Combined Nomenclature in the longer term, customs controls based on risk 
analysis. 
5 For example, preparation for participation in the EU internal market in selected priority industrial sectors 
having in view the conclusion of an Agreement on Conformity Assessment and Acceptance of Industrial 
products, (ACAA), revision of existing Ukrainian standards for harmonization with international and 
European standards and for voluntary application, preparation of Ukrainian institutions for integration in 
European and international structures, revision of institutional arrangements to avoid the concentration of 
functions within a single institution and related conflicts of interest. 



State of Play and Perspectives of Trade Liberalisation between the EU and Ukraine 

17 

Sanitary and phytosanitary issues7; 

- Right of establishment and company law8; 

- Supply of services 

- General framework9; 

- Financial services10 

- Movement of capital and current payments (full implementation of PCA 
commitments) 

- Movement of persons including movement of workers and co-ordination 
of social security systems11; 

- Other key areas 
Taxation12 ; 

Competition policy13; 

Intellectual and industrial property rights14; 

                                                                                                                                      
6 For example, prevention of quantitative restrictions, gradual elimination of import licences and prevention 
of new discriminatory measures, nomination of a contact point to improve information flow between the EU 
and Ukraine on national measures and obstacles that could hinder the movement of goods. 
7 For example, increased food safety for consumers, implementation of the SPS agreement of the WTO, 
listing of measures for gradual convergence towards the principles of the EU sanitary and phytosanitary 
control legislation and institutions, accompanied by timetables and a financing plan, convergence with EU 
food traceability legislation and general food safety principles and requirements (Regulation (EC) No 
178/2002), implementation of the Hazard Analysis Critical Control Point system, identification of the 
national reference laboratories.  
8 For example, full implementation of the PCA and the most favoured nation and national treatment principles 
concerning the conditions affecting establishment and operation of companies, review by Ukraine of national 
legislation to identify barriers to establishment with the aim of abolishing them, improvement of the 
competence and independence of auditors, creation of the unified state register of legal persons and physical 
persons entrepreneurs companies and publication of information on the organisation and financial situation of 
companies. 
9 For example, preparation for the implementation of Ukraine’s commitments on services in WTO accession 
negotiations, gradual liberalization of cross-border provision of services between the EU and Ukraine in 
certain sectors, effective implementation of legislation that sets out basic principles of non-discrimination, 
introducing more detailed secondary or sector-specific legislation as necessary. 
10  For example, establishment and effective implementation of a prudential regulatory framework for 
financial markets, effective implementation of independent and well-trained supervisory authorities in 
accordance with internationally recognised standards, adoption and effective implementation of adequate 
company law, accounting and governance rules. 
11  For example, equal treatment of migrant workers (employment and working conditions), Full 
implementation of PCA commitments, full application of the best endeavour clause by abolishing all 
discriminatory measures based on nationality which affect migrant workers, as regards working conditions, 
remuneration or dismissal, conclusion of bilateral Agreements with Member States on coordination of social 
security in line with PCA requirements. 
12 For example, implementation of a comprehensive strategic plan for the State Tax Administration, adoption 
and implementation of VAT and excise-duty legislation compatible with the PCA and WTO norms, starting 
of the process of alignment of Ukrainian legislation on Free Zones with EU legislation, solving of the issue of 
current VAT refund backlog, adoption of and compliance with the principles of the EU Code of Conduct for 
Business Taxation. 
13 For example, implementation of the commitments on state aid under Art.49.2.2 and 49.2.3 of the PCA 
(development of a legislation on state aid control compatible with that of the EU, implementation of he 
commitment under Article 49.2.1 of the PCA (adequacy and compatibility of current domestic anti-trust 
legislation with that of the EU, reinforcement of the independence of the Anti-monopoly Committee and its 
administrative capacity. 
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Public procurement15; 

Statistics16; 

Enterprise policy17. 

Priorities in the EU-Ukraine Action Plan have been defined jointly by the EU and 
Ukraine so as to be closely connected to the economic and legal reform and sufficiently 
realistic according to the existing capacity for their implementation. While in the settled 
practice of the EU, the Action Plan aimed at implementing the PCA provisions in a 
timely fashion, it was considered by Ukraine as a secondary instrument. 

Priorities in relation to WTO accession have been met but the continuing implementation 
of the related commitments remains a challenge for Ukraine. Objectives which have not 
been fulfilled will be prioritised again in a document of the same nature (the successor of 
the ENP-AP), albeit probably with a different name. That will be the dominant 
framework which will give concrete steps and proper sequencing to allocate efforts for 
the implementation of the AA, as it was the case of the European Partnership or the 
Accession Partnerships for other countries involved in the process of European 
integration. 

Aside from the PCA and the ENP-AP, trade relationships between the EU and Ukraine 
flow from the Council Regulation (EC) No 732/2008 of 22 July 2008 applying a scheme 
of generalised tariff preferences for the period from 1 January 2009 to 31 December 2011. 
This Regulation provides for tariff preferences for countries with transition and 
developing economies. Ukraine may benefit from the general arrangement (GSP) where 
the reduction of customs duties is calculated as follows: 

- Common Customs Tariff duties on products listed in Annex II as non-
sensitive products are suspended entirely, except for agricultural 
components. 

- Common Customs Tariff ad valorem duties on products listed in Annex II 
as sensitive products are reduced by 3,5 percentage points. For products 
from Sections XI(a) and XI(b), this reduction is 20 %. 

- Common Customs Tariff specific duties, other than minimum or 
maximum duties, on products listed in Annex II as sensitive products are 
reduced by 30%. 

                                                                                                                                      
14 For example, implementation and effective enforcement of TRIPS compliant legislation upon Ukraine’s 
accession to the WTO, continuing harmonisation of legislation to EU legislation so as to ensure a level of 
protection similar to that in the EU, including effective means of enforcement, in line with provisions in 
Article 50 of the PCA. 
15  For example, improvement of the functioning of the current system through increased transparency, 
information and training, limited use of exceptions, access to judicial review and appropriate legislative 
adjustments, effective dissemination of tendering opportunities and time-limits (above agreed thresholds), 
which allow EU as well as domestic suppliers to prepare and submit tenders; steps towards the effective, 
reciprocal and gradual opening of the public procurement markets. 
16 For example, adoption of statistical methods fully compatible with European standards in relevant areas. 
17  For example, development of a dialogue on enterprise policy aiming at the improvement of the 
administrative and regulatory environment of companies, development of the Ukrainian legislative and 
administrative framework for SME promotion, implementation of a national registration system for 
companies, based on best practice in EU Member States and possibly leading to the accession of Ukraine to 
the European Business Register. 
 



State of Play and Perspectives of Trade Liberalisation between the EU and Ukraine 

19 

For example for the purpose of the GSP, are classified as sensitive the following 
products: onions and shallots, natural honey, potatoes, cabbages, mineral or chemical 
fertilisers, nitrogenous, footwear. 

Among other goods, the category of non-sensitive products include conifer branches, 
fresh frogs’ legs, sulphuric and nitric acid, photographic or cinematographic goods, 
furskins and artificial fur, ships, boats and floating structures. 

2. Perspectives of economic integration in the future 
contractual framework 
The EU (or its predecessor, the European Economic Community) and its Member States 
have concluded a number of Association Agreements including the establishment of free 
trade areas. Some of them have been the first step before EU accession, others have only 
the purpose to develop certain areas of co-operation and to enhance trade facilitation 
and/or to gradually achieve a deeper economic integration. 

The future Association Agreement (AA) with Ukraine does not fall in the categories 
above. It will be the result of a specific EU policy, the “European Neighbourhood Policy” 
with a clear differentiation of countries eligible to the “Eastern Partnership” (Armenia, 
Azerbaijan, Belarus, Georgia, Moldova and Ukraine) where mutual interests call for far-
reaching objectives. 

There is no promise for a future membership of the EU but, as underlined in the 
conclusions of the European Council held on 19 and 20 March 2009 “the work under the 
Eastern Partnership will go ahead without prejudice to individual participating countries' 
aspirations for their future relationship with the European Union”. Moreover, it could be 
also anticipated that the establishment of a network of FTAs among Eastern partners and 
the European Community could grow into a Neighbourhood Economic Community in the 
longer term18, on the pattern of the European Economic Area (EEA). 

Since, several original EFTA (European Free Trade Area) countries joined the EU, the 
EEA concerns today only 3 countries (Norway, Lichtenstein and Iceland) and the EU. 
The EEA agreement allows for the full application of the acquis communitaire regarding 
the four freedoms, the competition rules and rules regarding the Community's activities in 
the fields of consumer protection, social policy,, the environment, small and medium-
sized enterprises, information services and others. Moreover the agreement maintains 
common rules through mechanisms for revising and supplementing the agreement by the 
EEA Joint Committee and ensures a uniform interpretation through exchange of 
information concerning judgements by the EFTA Court and the Court of Justice of the 
European Communities. 

Whatsoever, the immediate objective will be to establish a deep and comprehensive free 
trade area (DCFTA). 

The negotiation of the AA EU-Ukraine is underway and is protected by a certain 
confidentiality. Nevertheless, official communications from the European Commission 
and statements made by European Councils together with the experience of recent FTA 
with potential candidate countries in the Balkans (SAA with Albania signed on 12 June 
2006, with Serbia and Montenegro on15 October 2007 and with Bosnia and Herzegovina 

                                                 
18 Communication from  the Commission to the European Parliament and the Council. Eastern Partnership. 
COM(2008) 823 of 3.12.2008. 
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on 16 June 2008) allow to determine the main issues at stake in relation to the gradual 
integration of Ukraine in the EU economy. 

In political statements Ukraine refers often to the so-called Copenhagen criteria set out in 
the context of EU accession. They relate to the following: 

- Stability of institutions guaranteeing democracy, the rule of law, human 
rights and respect for and protection of minorities; 

- Existence of a functioning market economy as well as the capacity to cope 
with competitive pressure and market forces within the Union; 

- Ability to take on the obligations of membership (acquis of the Union). 
Experience of other AAs between the EU and partner Countries suggest, that the political 
criterion is the main driver for the completion of negotiations. The commitments 
undertaken in economic matters are important but the degree of trade liberalization and 
regulatory convergence is tailor-made to take account of the real capacity of the partner 
country to advance reforms.` 

As a general rule, the more the provisions of the AA are detailed and address specific 
pieces of EU legislation, the deeper is the perspective of European integration. 
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Competition rules 

Valentin Dereviankin 

1. State of Competition Policy and Legislation in Ukraine 
The competition provisions in FTA agreement will not cause considerable changes in the 
national competition policy and legislation. They would not cause significant impacts for 
quality of Ukraine’s international commitments to the EU as compared with the current 
ones. Article 49 of the Partnership and Co-operation Agreement between Ukraine and the 
European Communities of 1994 has already addressed the rules on competition and 
control of state aid. The EU-Ukraine Action Plan also set as a priority for policy of 
economic and social reforms “progress in the establishment of a fully functioning market 
economy, including price-formation, control of state aid, and a legal environment that 
ensures fair competition between economic operators”19, and attributed the competition 
policy to major factors of impact on the development of trade and regulatory mechanisms 
in Ukraine. 

According to the OECD conclusion in a “Peer Review of Competition Law and Policy in 
Ukraine” (2008) “Ukraine has a comprehensive and well-designed competition law and 
an effectively managed and well-regarded agency to enforce it”20. The strengths of a 
competition protection system in Ukraine include regulation covering practically all 
aspects of market behaviour by economic operators as well as wide jurisdiction of the 
Antimonopoly Committee (AMC), availability of control over compliance of legislation 
by all economic operators, irrespective of forms of ownership and national origin. An 
important positive aspect of the competition policy and law is control over activity and 
acts of government agencies (except for top-level government bodies) in terms of their 
impact on competition. 

The weaknesses in Ukraine’s competition policy are associated, first and foremost, with 
lack of legal regulation of state aid as well as exclusion from the competition rules and 
establishment of a special operating regime for natural monopolies, lack of independent 
regulators or their inefficiency in the important competitive markets as affected by 
monopolists (such as transport), existence of special price-formation systems for the so-
called socially significant commodity markets being established by the acts of the Cabinet 
of Ministers of Ukraine or local government bodies. The inadequate features of a 
competition protection system, given trade liberalisation and signing of the FTA 
Agreement with the EU, include insufficiency of law-enforcement powers of the 
competition agency for investigation of the cartel collusions, inadequate co-operative 
relations of the AMC offices with other law enforcement agencies as well as an inexplicit 
definition of jurisdiction and specialisation of courts for adjudication of the competition 
protection cases, and procedures for authorisation by the Cabinet of Ministers of the anti-
competitive concerted actions that are rejected by the competition agency upon 
qualification. 

2. State of Competition Policy and Law in EU 
The EU competition law (rules on competition) is sure to be the most complex, developed 
and harmonised out of all domains of acquis communautaires. A domain of competition 
protection is the only field of the EU law, where the European Commission represented 
                                                 
19Sections 2.2 (1) and 2.3 (2.3.5) of EU-Ukraine Action Plan 
20 OECD Peer Review (00 2008 IN 3P1) N 88923, 2008 



 

22 

by the Directorate-General for Competition is empowered to elaborate and enforce laws 
not only with respect to the Member States but also natural persons - economic operators. 
Such specificity of enforcement also preconditions a fact that a great deal of decisions 
made by the European Court of Justice are also a source of law and interpret in detail 
numerous concepts, “spirit and letter” of the EU rules on competition. 

The fundamental provisions regulating competition in the EU are those in Article 81, 
establishing a ban on the anti-competitive concerted actions, and Article 82 of the Treaty 
Establishing the European Community, prohibiting abuse of power in the market (a 
dominant position). The size of this publication does not allow to dwell on certain 
elements of the competition provisions of the Treaty on European Union and other 
numerous EU legislative acts on the protection of competition. It is only worth 
mentioning that the substantive rules of the Law of Ukraine “On the Protection of 
Economic Competition” are based on the same principles and there is much affinity 
between them and the fundamental EU rules in terms of content. One can expect that 
development of the economic competition culture, competition policy and law in Ukraine 
will be based on the European standards, while harmonisation of legislation with the EU 
rules, intensification of co-operation within a new format of Association Agreement with 
the EU will take place without substantial costs, and real results can be achieved in a 
medium-term perspective, certainly, subject to Ukraine’s adherence to its relevant 
commitments and consistency of a reform policy. 

Furthermore, Article 86 of the Treaty on EU regulates the operations of business entities 
to whom the exclusive rights are granted, including monopolists entrusted with the 
operation of services of general economic interest. In particular, this Article states that the 
authorised monopoly firms should also be subject to the rules on competition in so far as 
the application of such rules does not obstruct performance of the particular tasks 
assigned to them to ensure the viability of economy. But for all that, the development of 
trade in the common market must not be impeded because of the operations of such 
authorised companies. 

3. EU Approach to Provisions on Competition in FTA 
Agreements 
The European Union has a standard practice of including the provisions on competition 
and legislation harmonisation with the EU rules on competition in all FTA agreements 
and association agreements. In comparison with other bilateral and regional agreements 
on the creation of free trade areas as concluded between the WTO Member States, the EU 
agreements are the strictest as concerns the provisions on competition and state aid. 
Table 1. Practice of Competition Provisions Inclusion in the EU Agreements 

Countries Agreement 
Year 

Provision on 
Competition 

EU - 
Albania 

Stabilisation and Association Agreement of 2006 
Provisional Agreement between EU and Albania on Trade and 
Trade-Related Issues of 2006 

Article 71 
Article 37 

EU – 
Estonia  

Europe Association Agreement Article 63 

EU-
Macedonia 

Stabilisation and Association Agreement of 2001 Article 69 

EU - Latvia Europe Association Agreement of 1995 Article 64 
EU - 
Lithuania 

Europe Association Agreement Article 64 

EU - Europe Association Agreement Article 64 
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Countries Agreement 
Year 

Provision on 
Competition 

Rumania 
EU - 
Bulgaria 

 Chapter ІІ  

EU – Cyprus  Article 55 
EU - Poland Europe Association Agreement of 1991 Article 63 
EU – Chile  Title VII  
EU - Serbia Stabilisation and Association Agreement of 2008 

Provisional Agreement between EU and Albania on Trade and 
Trade-Related Issues 

Article 73 
Article 31 

EU - Israel EuroMed Association Agreement between EU and the State of 
Israel of 1996 

Chapter 3 

EU - 
Morocco 

EuroMed Association Agreement between EU and the 
Kingdom of Morocco of 1995 

Chapter ІІ 
Article 36 

ЄС - Croatia Stabilisation and Association Agreement of 2001 Article 70 

 
All FTA agreements of the EU provide for obligations on gradual harmonisation of the 
partner countries’ national legislation with the EU rules on competition within the 
established period. As a rule, FTA agreements contain references that legitimacy of 
market conduct must be assessed by the authorised agencies of the countries – EU 
partners in agreement, if the anti-competitive actions have impact on trade with EU, 
under criteria applied by EU to the same actions having regard to Articles 81, 82, 86 and 
87 of the Treaty Establishing the European Community. As a matter of fact, it can be 
assessed as an obligation to harmonise the relevant provisions of national legislation with 
those of the above Articles of the EU Treaty. In FTA agreements, the provisions can also 
be included concerning mutual provision of information and co-ordination of state aid at 
the level of committees, investigation of cases on violation of competition law as well as 
provisions on technical assistance for institutional capacity building of the competition 
agencies and improvement of enforcement methods in conformity with the EU standards. 

In the EU agreements on the creation of free trade areas, the provisions on competition 
function as follows: 

- Promote development of trade, in particular through opportunities of the 
countries to lessen application of antidumping and countervailing tools of 
trade policy; 

- Foster the enhanced trust of international investors in the market 
mechanisms in other countries and encourage foreign direct investments 
and other forms of capital inflow as well as promote entry of national 
companies into the international co-operation systems and networks; 

- Promote institutional development and co-operation of the parties to the 
agreement in the area of enforcement; 

- Ensure a high standard and quality of the rules on competition due to their 
harmonisation. 

4. Relationship between Trade and Competition Policy 
A generic feature of international FTA agreements, unlike, for example, agreements on 
customs union, is that their objective is to remove the trade barriers alone, but at the same 
time the common trade policy of partners with respect to the third countries is not 
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established. A difference between standard bilateral or regional agreements on creation of 
free trade areas and the association agreements with the EU lies in that the EU acts as a 
collective partner, with a special role being assigned to it – to ensure a high-level 
integration standard in the trade-related spheres, including a competition protection 
system and control of subsidies (state aid), standards for co-ordination of trade and other 
regional strategies – competition, environmental protection, protection of intellectual 
property rights, state aid, taxes, information policy, etc. 

The economists find a distinction between the competition and trade policies in that a 
competition policy aims at ensuring more intense competitive pressure in the national 
market than that which could exist in the unregulated market. At that, a competition 
policy is targeted at the national market operators, including foreign investors as well. A 
trade policy is aimed at a foreign element, that is at restriction of the competitive pressure 
on national producers by foreign suppliers. The standard trade agreements, actually, are 
arrangements of the parties about a lower-level application of tools to protect their 
national markets. In the absence of the co-ordinated trade and competition policies, 
national producers can inspire, for example, antidumping measures against foreign 
competitors. In terms of the competition policy, such acts should be classified as 
illegitimate, as they create barriers to foreign competitors. In the trade policy perspective, 
a state can provide assistance to national industries and ensure their protection. 
Inefficiency of the competition policy in such situations enables the companies (a private 
sector) to erect new barriers to the competitors’ market entry instead of those tariff and 
non-tariff barriers that are eliminated by the state when introducing more liberal trade 
regime with the countries-partners under the FTA agreement. Therefore, one and the 
same facts are assessed differently by trade and competition legislations – what is 
considered to be admissible in terms of the trade rules can be regarded as illegitimate 
conduct under the competition rules, and vice versa. 

In agreements on the creation of a free trade area, the EU seeks for achieving the high-
level integration of market protection systems and ensuring an appropriate enforcement 
standard. The competition policy underlies any market operation, including the EU 
domestic market, therefore, its being taken into account in relations with the trading 
partners is considered to be a necessary aspect. 

All FTA agreements also include special provisions on application of antidumping 
measures depending on the extent the competition policy and legislation of the parties are 
harmonised to. If only Ukraine has competition policy and legislation harmonised with 
the EU rules and standards, in particular if a system of state aid control is available, one 
can expect that the EU will refuse from the right to application of anti-dumping measures 
with respect to the Ukrainian producers. Such approach does not contradict the logic of 
creating “equal terms” to all market participants – the EU Member States are obliged to 
observe the rules of state aid control, and operate in the context of tight enough rules on 
competition. 

The main EU interests as regards inclusion of the competition provisions in the FTA 
agreement are as follows: 

- ensure reliable protection of the European firms against the anti-
competitive concerted actions and abuse of a monopoly position 
(dominance), which can be undertaken with respect to them by national 
companies operating in the relevant markets; 

- provide an opportunity for the European firms to compete in those markets 
where the economically unjustified subsidies (state aid) can be granted to 
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national producers so as to protect them against competition from the 
European firms; 

- ensure preparation of the states-partners for the next European integration 
stage, for the EU model-based liberalisation of national economy, 
harmonisation of rules on competition, and for effective international co-
operation in this sphere. 

5. Obligations on Competition in WTO Framework 
The requirement for mandatory inclusion of the provisions on competition policy in trade 
agreements by the WTO Member States is non-existent. Since 1996 in WTO framework21, 
pro-active attempts used to be made with regard to conclusion of a general agreement on 
competition, which would regulate the main competition-related aspects of international 
trade. The EU took the most pro-active stand to advocate such agreement, like the WTO 
Agreements on subsidies and countervailing measures, antidumping measures. The EU’s 
suggestion was to globally establish the requirements for the principles of transparency 
and non-discrimination to be observed when applying the rules on competition, to secure 
the right of judicial appeal against decisions of administrative bodies, to impose a ban on 
cartels and abuse of dominance in the market as well as to arrange conditions for co-
operation of the competition agencies to exchange information as well as institutional 
development of the competition agencies in the developing countries, etc. 

However, these EU efforts have not found support as yet among the majority of the WTO 
members, including the developing countries as well. Inexpediency of adopting such 
general strategy was formalised on the basis of the WTO Ministerial meeting in Cancun 
in 2004. 

On the other hand, some dimensions of a competition policy are embodied in General 
agreements - GATT (as regards the goods) and GATS (regarding the services), in 
particular in respect of subsidies granted to the state-owned enterprises, an exercise of a 
monopoly right, a right of exclusive delivery of services, etc. Additionally, Agreement on 
Trade-Related Aspects of Intellectual Property Rights (TRIPS) also contains the 
provision on the right of states to take measures in the situations, when an exercise of 
intellectual property rights adversely impacts on competition in the relevant market. 

To date, in framework of WTO and other international organisations, besides the above 
provisions, there are in place the recommendations and explanatory instruments of the 
competition policy – UN Principles and Rules on a Restrictive Business Practice (1980), 
Background Paper on Telecommunication Services (WTO 1996), OECD 
recommendations. 

The FTA Agreement between Ukraine and EU will not impact on the right of the parties 
to apply the eligible instruments within the meaning of GATT and WTO Agreements on 
Antidumping and Countervailing Measures. All FTA and association agreements contain 
the special references to the parties’ right to apply the relevant trade policy measures. On 
the other hand, FTA agreement requires further harmonisation of national legislation with 
the EU rules on competition. 

Implementation of the FTA agreement will require more Ukraine’s efforts and resources 
as compared with implementation of legislation so that to comply with the WTO 
                                                 
21Advisability to implement the General Agreement on Competition at the WTO level relates to the so-called 
Singapore issues as discussed during the Ministerial Conference in Singapore in 1996.  
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requirements, while such approach will require from the EU to provide substantial 
technical assistance for building Ukraine’s institutional capacity to apply the rules on 
competition and to conduct effective monitoring of state aid in terms of the EU standards. 

A sphere of state aid will require most efforts of legislators, executive power and local 
self-governments and, accordingly, resources. Some changes in the effective laws on the 
protection of competition will be also required – for example, in the Law “On the 
Protection of Economic Competition” as concerns qualification of exemptions from 
prohibition of the anti-competitive concerted actions (Article 10) on the basis of taking 
account of the fair share of advantages for consumers when granting the relevant 
permission as well as exemptions for the agreements aimed at the optimisation of the 
export or import of products. 

6. General Social-Economic Aspects of Competition Policy 
Development within FTA Agreement 
The economic theory proves – the higher competition intensity, the more efficiently 
market economy operates (on condition that the state does not interfere, resulting in 
failure of free interaction of market forces – as this is the case with the subsidies). So, an 
increase of the competition intensity as a whole can be assessed as a favourable factor for 
reducing the prices on industrial products, increasing the production volume in most 
industries, vitalising participation of the Ukrainian companies in international trade and 
production co-operation, developing small and medium business. 

As for the social aspects of competition strengthening to be based on trade liberalisation 
with the EU – one can expect growth of real incomes for skilled and unskilled workers 
alike, the increased number of job places on the supply side in such industries as 
construction, food, chemical industry and some others as a result of the enhanced 
economic activity. Moreover, one can forecast the upgraded quality of health care and 
education. At the same time, implementation of more intense competition may also result 
in the decline of employment in such industries as financial and insurance services, 
transport. 

Furthermore, intensification of competition requires the enhanced role of the 
environmental protection policy, as economic activity, influx of the goods and 
investments in production sector can be connected with the environmental pollution, the 
need in strengthening control of labour safety. 

At the current development phase of the legal system, market forces, structure of markets, 
regulatory and competition policy in Ukraine, one can expect the greatest effect from the 
competition provisions in FTA agreements in the area of national legislation 
harmonisation with the EU rules. Notwithstanding that formal interaction at the interstate 
level in the enforcement sphere, detection and termination of cartels and other violations 
of legislation as well as implementation of decisions of the Ukrainian bodies on the cases 
related to protection of competition, exchange of information on the offences remain 
limited, as it was the case in other countries of Eastern Europe at the phase of their 
implementation of the relevant Europe Association Agreements, a cumulative effect from 
the co-ordinated trade and competition policies, the improved legislation on the 
protection of competition, the strengthened institutional capacity of the competition 
agency will be positive for the interests of the Ukrainian entrepreneurs and consumers. 
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7. Objectives related to Approximation of Legislation on 
Protection of Competition and Institutional Development 
when Implementing FTA Agreement with EU 
The main lines of further legislative support to the competition policy and harmonisation 
of the rules on competition with the EU legislation can be defined as follows: 

- Amending the Commercial Code of Ukraine so as to eliminate the conflict 
between special legislation on the protection of competition and this Code; 

- Implementing a system of control over state aid, which impacts on the 
market competition in Ukraine, and, in particular, development of trade 
relations with the EU in framework of FTA Agreement; 

- Improving a system of natural monopolies’ regulation and ensuring the 
operations of independent regulators for the monopolised markets, 
enhancing their role in introduction of competition in the relevant 
industries. 

- Ensuring real independence of the competition agency (procedures for 
appointment of the Committee Chairman and State Commissioners) from 
political influence and decisions of other executive power bodies, 
including the Cabinet of Ministers. 

- Extending the law enforcement powers of the competition agency to 
investigate the cartel collusions, establishing, on the one hand, adequate 
sanctions for participation in cartels, and, on the other hand, implementing 
a system of responsibility relief for those participants, who facilitate 
detection and co-operate with the competition agency within investigation 
of collusions. 

- Improving a system of the administrative-economic sanctions and 
penalties for violation of the law on the protection of competition, 
procedures for calculation of penalties and implementation of decisions on 
penalties for violation of legislation. 

- Raising the thresholds of control over economic concentration so as to 
shift a focus only on those cases that really impact on the competition 
efficiency in the national market and on a long-term structure of relevant 
markets; revising the method of analysing applications to permit 
concentrations pursuant to the EU standards (turnover of economic 
operators should be taken into account alone and an indicator of assets not 
to be applied). 

8. Reference Information on Competition Provisions in FTA 
Agreements: 
UNCTAD (2005): “Competition provisions in regional trade agreements: How to assure 
development gains” 

UNCTAD (2006): “World Investment Report 2006: FDI from Developing and Transition 
Economies: Implications for Development” 
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Ecorys (2007): “Trade Sustainability Impact Assessment for the FTA between the EU 
and Ukraine within the Enhanced Agreement” 

 



29 

State Aid 

Valentin Dereviankin 

1. State Aid Regulation in Ukraine 
Commitments on regulation of the state aid as a factor of establishing the fair 
competition-based trade relations and a term ”state aid” were introduced in the Ukrainian 
legislation in 1998 upon the entry into force of the Partnership and Co-operation 
Agreement between the European Communities, their Member States and Ukraine (PCA). 
During the period of PCA validity, special legislative acts were not adopted in Ukraine 
for the legal conception and mechanisms for state aid control to be defined thereunder. 

To ensure fulfilment of international obligations under PCA, the EU-Ukraine Action Plan 
(p.39) set out as a priority ”draft and adopt state aid legislation, including in particular: 

- a definition of state aid compatible with that of the EU; 

- a principle of prohibition of state aids which distort trade between Ukraine 
and the EU; 

- the establishment of transparency as regards state aid granted in Ukraine 
(particularly by establishing a list of all aid grantors and an independent 
surveillance body, a regular report on the amounts, types and recipients of 
aid)”. 

In 2004, the Government submitted for consideration of the Verkhovna Rada a draft 
system law “On State Aid”, with the EU standards, as a whole, being taken into account 
therein. However, a draft law has been rejected. 

In 2007, an attempt was made to introduce a state aid concept through amendments to the 
Law of Ukraine “On the Protection of Economic Competition”, taking account of the 
anti-competitive (anti-trust) impact of the public authorities’ decisions on giving 
preference to certain economic operators. This attempt has failed as well. 

In accordance with the EU-Ukraine Action Plan in the area of competition policy, the 
Government commissioned the Antimonopoly Committee of Ukraine to develop a 
concept for drafting a law on state aid control which would be compatible with the EU 
rules and ensure compliance with the international commitments under the EU agreement 
on FTA establishment. 

Building up a system of monitoring and control over state aid continues to be one of the 
most complicated and long-term objectives of the European integration strategy, 
formulation of trade, budget and competition policies of Ukraine. The European Union 
places an emphasis upon state aid reforms in the EU accession countries. The experiences 
of Romania, Poland, Lithuania evidence that the negotiations on competition and state aid 
chapters in the EU Association Agreements are the most complicated and may cause 
delays in concluding such agreements. 

2. EU State Aid Policy 
The state aid rules in the EU are aimed at protection of free trade to be ensured through 
control over a transfer of state resources to economic operators, as it can lead to unfair 
advantages in the market. The purpose of control over state aid in the EU is not to limit 
the state aid volumes in the economy sector, but to ensure a transfer of the state resources 
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in the manner that would not entail the adverse effects on competition and trade. On the 
other hand, state aid covers a considerable part of the state budget in each European 
country, with extra control over disbursement of the budget funds being an important 
factor of the balanced budget policy, especially at the time of the economic recession. 

The ban of anti-competitive state aid is a fundamental provision of the Treaty establishing 
the European Community. Article 87(1) of the Treaty defines a state aid concept. The 
detailed interpretation of legal conception of state aid, each element of its definition, rests 
with the European Court of Justice and the European Commission. 

Let’s dwell on the key elements of this concept: 

 
Article 87(1): 
 
Save as otherwise provided in this Treaty, any aid granted by a Member State or through state 
resources in any form which distorts or threatens to distort competition by favouring certain 
undertakings or the production of certain goods shall, in so far it affects trade between Member 
States, be incompatible with the common market. 
 

So, a measure of state economic aid to certain undertakings can be classified as the anti-
trust state aid, if it meets just all of four features below: 

- Aid is granted by state or through state resources.22 

- Aid distorts or threatens to distort competition; 

- Aid ensures advantage to certain undertakings or the production of certain 
goods23 

- Aid has an effect on trade between the Member States24. 
State aid can take any form (grants, loans, financial obligation guarantees, shareholding in 
a company, if a private investor bought such stocks (shares) in the market on terms and 
conditions other than those the state would agree to, or through unpaid transfer of goods, 
delivery of services, lower tariff-based access to infrastructure, alleviation of taxes, 
reduction of liabilities to social funds, rebate of a loan interest rate, or placing the state-
owned dividends at the firm’s disposal and others). 

The EU concept of state aid covers only measures involving financing or other ways of 
granting the resources to economic operators, when they directly or indirectly affect the 
state budget. At the same time, a subsidy concept within the meaning of WTO Agreement 
on Subsidies and Countervailing Measures covers not only the cases when financing or a 
transfer of resources affect the budget but also those when the resources are granted by a 
private body appointed by the state. Thus, in the EU some forms of granting the resources 
are not regarded as state aid, while in the meaning of the WTO rules such cases can be 
considered as subsidies. 

An important element in the EU concept of state aid is a phrase in Article 87(1) “save as 
otherwise provided in the Treaty”, which gives the legal grounds for exemptions from 

                                                 
22  A transfer of resources can take many forms – direct grants, interest rate rebates, loan guarantees, 
accelerated depreciation rates, participation in capital on the selective terms, for example, placing the 
dividends at the firm’s disposal. The reduced tariffs for use of infrastructure, etc.; 
23 A ”selectivity” principle differentiates state aid from other governmental “general measures”, which apply 
without distinction to all firms on the territory of the state. 
24 An economic operator has an effect or impact on the market where trade with Member States is carried on 
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prohibition. Application of the exemptions is based on case-by-case examination of the 
state aid measures (schemes) by the European Commission through testing of 
compatibility of the Member State-proposed aid measures to the firms or regions with the 
common market rules under the well-defined criteria. 

The European Commission controls compliance with the granting rules of state aid 
(Article 88 of the EU Treaty), and the Member States are under obligation to notify the 
European Commission of the state aid schemes containing the features, provided for by 
Article 87(1), prior to granting such aid. Any state aid in absence of the Commission 
approval of its compatibility with the common market is classified as unlawful. Any state 
aid received unlawfully or misused state aid is subject to recovery or compensation. 

Major categories of exceptions as regards the incompatible state aid with the common 
market are as follows: 

- Regional aid - (a) relates to development of economically backward areas 
or where there is a high unemployment rate to be determined on the basis 
of comparative criteria at the level of EU indicators; (c) refers to support 
provided for development of certain areas which are disadvantaged 
compared to the national average. 

- Horizontal aid – aimed at industry or region-specific support (in particular, 
for promotion of scientific research, innovations, improvement of 
environmental protection to be based on new technologies, rational use of 
natural resources, creation of new job places, enterprise rescue or 
restructuring, support of small and medium business, assistance to 
enterprises providing services of general economic interest). 

- Sector-specific aid (special exemption rules) – some sectors require 
special rules of state aid granting, in particular agriculture, transport, 
electricity, coal industry, shipbuilding, postal services, television and radio 
broadcasting) 

For each type of exemptions and each assessment criterion of state aid compatibility with 
the common market, European Commission published numerous regulations, guidelines, 
recommendations and clarifications of approaches depending on the purpose of the aid, 
the size of the firms-recipients of such aid as well as on specificity of the industry 
concerned. 

Starting 2004, within the EU system of state aid control essential reforms are underway 
aimed at the refined assessment of negative and positive effects of state aid in terms of 
impact on the EU internal market as well as at simplification of terminology, rules and 
mechanisms for their enforcement at the EU and national level alike, in particular by 
national judges. New methodologies are implemented for assessment of exemptions for 
all state aid types as well as criteria and rules of defining “de minimis” state aid for 
common market functioning (the “de minimis” principle), which exempts the Member 
States from notification requirement and Commission authorisation of such de minimis 
cases. 

3. EU Approach to State Aid Provisions in FTA Agreements 
One of the main EU requirements for FTA creation is WTO membership of a partner 
country. It enables the EU to fully avail of international legal mechanisms for dispute 
settlement on the basis of the WTO Agreement on Subsidies and Countervailing 
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Measures. On the one hand, capacities of international institutions are limited for control 
of the granted competitive advantages to national producers. A law system and the EU 
institutional set up are the most developed in terms of ensuring the equitable competitive 
environment. 

In the absence of the framework international regulations on the trade aspects of 
competition, in particular in WTO, EU strives to apply in the new FTA agreements those 
modalities that were successfully tested in agreements with the countries of Central and 
Eastern Europe, with Balkan countries as well as those of the Mediterranean basin. The 
analysed state aid provisions in such agreements evidence that the EU-Ukraine 
Agreement is likely to provide for the following: 

- Recognition of the anti-competitive state aid as unlawful, with its legal 
concept corresponding to relevant terminology in the Treaty of 
Establishing the European Community. 

- Monitoring of state aid should apply to all spheres, including services. 
Agriculture and fishery are most likely to be exceptions to the rule. 

- An ad hoc transition period for application of state aid rules is to be 
determined with respect to the state-owned enterprises and those endowed 
with special rights to deliver the services of general economic interest. 

- In the event of the conflicting interpretation of the competition rules, and, 
in particular, rules of state aid control, all concepts of the Agreement 
should be construed under the specified criteria in the EU legislation and 
the rulings of the European Court of Justice. Disputes around application 
of these criteria should be referred to the joint body to be settled – Council 
for FTA Agreement. The decisions of the Council should be binding for 
the parties. 

- Ukraine should appoint the independent authorised body to ensure the 
state aid rules. In particular, this body should issue a permit for application 
of state aid schemes in cases if a scheme does not meet the legislation 
requirements as well as it should require recovery of state aid if the latter 
was granted unlawfully. 

- Ukraine is obliged to create a registry of state aid schemes during the 
period to be determined by the parties. 

- Upon request of any party, information should be provided on state aid 
schemes and individual cases of the granted aid. Information exchange 
will be subject to the rules of state and commercial secrets. 

- Application of the agreement provisions on state aid does not exempt the 
parties from application of GATT and WTO Agreement on Subsidies and 
Countervailing Measures. 

4. Commitments on Monitoring over Subsidies (State Aid) 
in WTO Framework. 
Ukraine is obliged to comply with WTO Agreement on Subsidies and Countervailing 
Measures (SCMA), entitling to apply, towards the countries-violators of the WTO rules, 
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either of the two modalities for elimination of adverse effects on domestic market or 
industry of other countries: 

1) countervailing measures (GATT Article VI-based approach); and 

2) complaints to the relevant commissions for dispute settlement in WTO framework 
(including the Appellate Body) against violation of the WTO regulations on subsidies 
(this approach is based on GATT Article XVI). 

In WTO framework, there is no precheck of subsidies in contrast to the EU system. The 
WTO members should exercise control over subsidies on their own, given a threat of one 
of the above enforcement measures being applied towards them by the WTO members, 
including EU. 

All subsidies under SCMA are divided into two categories – 1) prohibited (a “red light” 
group) and 2 ) disputable subsidies (a “yellow light” group»)25. Most disputes around 
subsidies as adjudicated by the WTO bodies relate to the prohibited subsidies (export and 
import displacement subsidies). SCMA contains the non-exhaustive lists of prohibited 
subsidies. As for disputable subsidies – this category of subsidies is assessed in terms of 
their specific adverse effects on the market of a country-complainant. 

In conformity with the SCMA principles, the WTO Member States may avail themselves 
of the right to application of antidumping (against unfair trade strategy of private 
enterprises) or countervailing measures (against state aid) as concerns both categories of 
subsidies. However, to implement these measures in WTO framework it needs to follow a 
certain procedure, to establish linkages between an adverse effect on trade and the 
subsidies. Application of the countervailing measures is sure to be more acceptable than 
upholding of procedures for dispute settlement through the relevant WTO judicial bodies. 
Additionally, rulings of judicial bodies allow for compensation of adverse effects only in 
the future period and do not allow to be compensated for prior period when the subsidies 
impacted on trade and a domestic market. 

Interrelationship between the EU state aid rules and application of the WTO 
countervailing measures is in that the EU standards are more severe only with regard to 
the preliminary monitoring and control procedures. However, given the right to 
application of eligible countervailing measures in the SCMA context, regulation through 
the WTO rules covers by far greater number of measures involving economic impact (of 
subsidies) than the EU state aid rules. As regards the third countries where there is no 
system of state aid control, the EU (and Ukraine as well) can make use of all WTO 
countervailing and antidumping measures. 

In the OECD countries, the so-called “balancing” subsidies are considered to be eligible, 
which are aimed at adjusting the advantages of producers-recipients of a subsidy (state 
aid) in their country26. On the other hand, EU cannot allow the balancing state aid to 
certain Member States with respect to those third countries that manufacture the products 
having impact on a particular national market. Such approach would require slackening of 
state aid control in general, and given that the EU priority is development of all regions 
and levelling of a playing field in the EU domestic market, some exemptions and rivalry 
between the Member States for opportunity to apply the special subsidies (state aid) are 
inadmissible. 

                                                 
25 Before 2000, there also existed a group of eligible (green light) subsidies 

26 The European Commission recognised the “balancing” state aid in Spain to be eligible with regard to the 
Korean subsidy for support of car makers – See Decision of Commission 96/313/EC dated 20.12.1995, OJ 
1996 L p.119 
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In its relations with the third countries, EU is interested in elimination of the need to 
apply the countervailing and antidumping measures, which is achieved through 
harmonisation of state aid rules. However, before national legislation and institutional set 
up of countries-trading partners are harmonised with strict enough procedures and 
requirements applicable to state aid control in Member States, EU cannot refuse from 
application of the eligible countervailing and antidumping measures in WTO framework. 

The Objective of Legislature and Institutional Development as regards state aid in terms 
of FTA Agreement Implementation 

For the Ukrainian legislators, a special task is to explore all elements of a legal concept of 
the EU state aid and to ensure compliance of a state aid definition in the Ukrainian law. 

Along with the task of adequate state aid definition, another task is to ensure an adequate 
status of the regulations on state aid in the national legislation system. The overwhelming 
majority of the EU Member States adopted the special laws on state aid. In some 
countries, state aid provisions are included as separate sections in the laws regulating the 
protection of competition27 or the financial system as a whole28. 

As far as the institutional model of a state aid control system is concerned, the 
experiences of new EU Member States29 evidence that before their EU membership, a 
central body for monitoring and control used to appoint a body under the Ministry of 
Finance or the agency for protection of competition. However, the logic of state aid 
regulation in the EU and gradually improved system of control over the EU standards 
demonstrated with time the need in delegation of the state aid control powers just to the 
competition agency30. The main factor of such approach is the EU requirement and the 
need to ensure independence and autonomy of the body that takes decisions on 
compatibility of the state aid schemes with the competition rules, and is charged with a 
control function over enforcement of the competition rules. 

The major functions performed by the body for monitoring and control over state aid are 
as follows: 

- Receipt of notifications about the state aid schemes and assessment of the 
draft state aid scheme as well as issuance of a permit or ban on their 
implementation. 

- Ex-officio monitoring the enforcement of the state aid legislation or on the 
basis of complaints of business entities or individuals. 

- Taking decisions on recovery or compensation of the unlawful state aid or 
duly obtained aid that was misused. 

- Maintaining a registry of the lawful state aids. 

- Production of the annual report on state aid. 
As for monitoring of state aid, even before adoption of a special legislative act, the 
countries seeking for establishment of a state aid control system should set up a 
monitoring system and a registry of current and draft state aid schemes (the so-called 
inventory of state aid). This task is extremely important, taking into consideration the 

                                                 
27 Estonia 
28 Hungary 
29 Latvia, Hungary, Estonia, Poland, the Czech Republic,  
30 In Bulgaria, there remains division of functions between the Ministry of Finance and competition agency as 
co-ordinated on the basis of a separate memorandum between the agencies. 
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preparedness of officials at central and regional levels for data collection and analysis, 
production of reports for the Government at first. At the time of the FTA agreement 
taking effect, a minimum necessary system of interplay should be in place between the 
state aid grantors and the Government. Such approach appeared to be efficient for the 
countries-candidates for the EU accession31. In the course of preparations for fulfilment 
of obligations to the EU, one can provide for “mapping of regional aid” and production of 
the model reports to be based on the EU pattern. Transparency of decisions on the state 
aid and production of the annual report on state aid for the previous year is one of the 
major requirements of the European Commission for a state aid system. The report should 
be approved by the Government, while in some countries – by the Parliament. 

5. Useful Information Sources 
1. A textbook of the European Commission on state aid (Vademecum: 

Community law on state aid (2008)) 
http://ec.europa.eu/competition/state_aid/studies_reports/studies_reports.cf
m 

2. V. Scordamaglia, N. Saniakhmetova, S. Melnyk "EU Competition Law". 
A manual (Odesa 2004, Law Studies in Ukraine) pp.126 -164 

 

 

                                                 
31 Poland, Romania, Croatia 
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Transport 

Marc Graille, Oleh Myroshnichenko 

Maritime Transport 

1. Description of Ukraine’s current situation 
Maritime transport in Ukraine is carried on through nearly 20 ports. The river transport 
extends over 5,000 km of which the Dnieper River holds less than half the navigable 
surface. 

The state marine doctrine Development Strategy of Ukrainian Seaports up to 2015 was 
approved by the Cabinet of Ministers in July 2008 with the goal to formulate a precise 
determination of state participation to economic activity of ports. 

In EU it is left to each Member State to decide which institution (most often the Ministry 
of Transport) is responsible for an effective implementation of the acquis communautaire. 
In Ukraine, the Ministry for Transport and Communications (MoTC) is the competent 
authority, which is in charge of policy-making and of fulfilling such transport tasks as the 
issuing of certificates, ensuring respect of safety rules, access to the market and the 
profession, as well as a level playing field between the operators. It is generally 
understood that MoTC needs to be able to strengthen its leadership as regards to the 
management and regulatory reform in the ports sector. To this effect there are several 
ongoing EC technical assistance and twinning projects assisting the strategy and policy 
development in maritime transport related issues. 

2. Brief summary of the contents of maritime acquis 
communautaire 

- Council Directive 94/57/EC of 22 November 1994 on common rules and 
standards for ship inspection and survey organizations and for the relevant 
activities of maritime administrations,   

- Regulation (EC) No 336/2006 of the European Parliament and of the 
Council of 15 February 2006 on the implementation of the International 
Safety Management Code within the Community and repealing Council 
Regulation (EC) No 3051/95, 

- List of organisations recognised on the basis of Council Directive 
94/57/EC on common rules and standards for ship inspection and survey 
organizations and for the relevant activities of maritime administrations, 

- Council Directive 95/21/EC of 19 June 1995 concerning the enforcement, 
in respect of shipping using Community ports and sailing in the waters 
under the jurisdiction of the Member States, of international standards for 
ship safety, pollution prevention and shipboard living and working 
conditions (port state control),  

- Council Directive 95/21/EC of 19 June 1995 concerning the enforcement, 
in respect of shipping using Community ports and sailing in the waters 
under the jurisdiction of the Member States, of international standards for 
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ship safety, pollution prevention and shipboard living and working 
conditions (port state control), 

- Council Directive 98/18/EC of 17 March 1998 on safety rules and 
standards for passenger ships, 

- Council Directive 1999/35/EC of 29 April 1999 on a system of mandatory 
surveys for the safe operation of regular Ro-Ro ferry and high-speed 
passenger craft services, 

-  Directive 2003/25/EC of the European Parliament and of the Council on 
specific stability requirements for Ro-Ro passenger ships, 

Oil tankers 

- Regulation (EC) 417/2002 of the European Parliament and of the Council 
of 18 February 2002 on the accelerated phasing-in of double hull or 
equivalent design requirements for single hull oil tankers and repealing 
Council Regulation (EC) 2978/94, 

Bulk carriers 

- Directive 2001/96/EC of the European Parliament and of the Council of 4 
December 2001 establishing harmonised requirements and procedures for 
the safe loading and unloading of bulk carriers, 

Crew 

- Directive 2001/25/EC of the European Parliament and of the Council of 4 
April 2001 on the minimum level of training of seafarers, 

Environment 

- Directive 2000/59/EC of the European Parliament and of the Council of 27 
November 2000 on port reception facilities for ship-generated waste and 
cargo residues - Commission declaration, 

- Regulation (EC) 782/2003 of the European Parliament and of the Council 
of 14 April 2003 on the prohibition of organotin compounds on ships, 

Technical conditions 

- Directive 2002/6/EC of the European Parliament and of the Council of 18 
February 2002 on reporting formalities for ships arriving in and/or 
departing from ports of the Member States of the Community, 

Social conditions 

- Council Directive 92/29/EEC of 31 March 1992 on the minimum safety 
and health requirements for improved medical treatment on board vessels, 

- Council Directive 1999/63/EC of 21 June 1999 concerning the Agreement 
on the organisation of working time of seafarers concluded by the 
European Community Ship-owners' Association (ECSA) and the 
Federation of Transport Workers' Unions in the European Union (FST) - 
Annex: European Agreement on the organization of working time of 
seafarers, 
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- Directive 1999/95/EC of the European Parliament and of the Council of 13 
December 1999 concerning the enforcement of provisions in respect of 
seafarers' hours of work on board ships calling at Community ports, 

- Directive 2005/65/EC of the European Parliament and of the Council of 26 
October 2005 on enhancing port security, 

- Regulation (EC) 725/2004 of the European Parliament and of the Council 
of 31 March 2004 on enhancing ship and port facility security, 

- Commission Regulation (EC) No 324/2008 of 9 April 2008 laying down 
revised procedures for conducting Commission inspections in the field of 
maritime security. 

Inland waterway transport 

- Council Directive (EC) No 96/75 on the systems of chartering and pricing 
in national and international inland waterway transport in the Community. 

- Council Directive (EEC) No 87/540 on access to the occupation of carrier 
of goods by waterway in national and international transport and on the 
mutual recognition of diplomas, certificates and other evidence of formal 
qualifications for this occupation. 

- Council Directive 96/50/EC on the harmonization of the conditions for 
obtaining national boatmasters’ certificates for the carriage of goods and 
passengers by inland waterway in the Community. 

- Directive 2006/87/EC of the European Parliament and of the Council of 12 
December 2006 laying down technical requirements for inland waterway 
vessels, 

- Directive 2008/68/EC of the European Parliament and of the Council of 24 
September 2008 on the inland transport of dangerous goods, 

- Directive 2005/44/EC of the European Parliament and of the Council of 7 
September 2005 on harmonized river information services (RIS) on inland 
waterways in the Community. 

3. Ukraine’s commitments to WTO 
The few sectors for which Ukraine does not undertake commitments include, among 
others, space transport and pushing and towing services for maritime transport. However, 
the WTO working party document contains a chapter on transit which, in particular, says 
that “(…) Ukraine would apply all its laws, regulations and other measures governing 
transit of goods (...), such as those governing charges for transportation of goods in transit, 
in conformity with the provisions of Article V of the GATT 1994 and other relevant 
provisions of the WTO Agreement”. 

4. Ukraine’s existing commitments to the EU under PCA 
and Action Plan 
According to the Action Plan, Ukraine undertakes to implement selected measures and 
reforms in the maritime and inland waterway sectors, namely to: 
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- Co-operate with EU with a view to aligning maritime safety policies. 

- Encourage the restructuring of the state-owned port sector (separating 
operational and commercial functions). 

- Implement relevant international IMO (International Maritime 
Organisation) conventions; pursue effective enforcement in the areas of 
Port State Control and Flag State implementation as well as resolutions of 
the Maritime Environment Protection Committee on tanker safety. 

- Participate actively in the promotion of the Danube aiming at fully using 
its potential as one of the backbones of European inland waterway 
transport. 

5. Socio-economic impact on Ukraine 
Approximation of Ukraine’s legislation with a list of selected EU transport acquis set out 
in the Association Agreement, implementation practice, and enforcement of such 
legislation in compliance with the acquis in the field of maritime transport will create an 
upgraded, consistent, sound and effective maritime transport system, capable to close of 
the existing significant gaps with the EU standards. It is envisaged that the compliance 
with the acquis communautaire in the field of maritime transport, shall generate further 
multiple benefits for Ukraine covering an area expanding certain levels of social life. 

6. Implication for legal approximation and institutional 
building 
Enforcement of EC legislation on maritime safety and prevention of pollution requires 
the Member States' maritime administrations to have the necessary human resources in 
terms of ship inspectors and associated support personnel (depending on the 
importance of the country in terms of fleet and port traffic). It requires Member States to 
work with classification societies which are duly recognized by the EC. 

While the acquis communautaire does not make reference to any specific administrative 
structure in this field, Port State control officers, responsible for the inspection of ships 
calling at the Member State's ports, are requested to meet minimum criteria as laid down 
in Annex VII to Dir. 95/21/EC on port state control. With regard to the classification 
societies--which are private companies appointed by the Member States to carry out tasks 
of inspection, survey and certification of ships flying their flag--they have to meet certain 
minimum criteria which are laid down in Annex to Dir. 94/57/EC on classification 
societies; Annex C to Dir. 96/98/EC on notified bodies authorised by Member States in 
the field of marine equipment. 

Administrative supervision over the performance of the obligations carried out by third 
parties (e.g. classification societies, operators) is needed in particular in the field of 
maritime safety (e.g. Ship report, port state control, classification societies, management 
Ro-Ro ferries) and of ship registration. 

In the area of inland waterway transport, according to Article 3 of Council Regulation 
(EC) N° 718/1999 on a Community fleet capacity policy to promote inland waterway 
transport, each Member State whose inland waterways are linked to another Member 
State and the tonnage of whose fleet is above 100 000 tonnes, shall set up under its 
national legislation and with its own administrative resources a fund. 



 

40 

Although the capacity policy came to an end on 29 April 2003 (Regulation (EC) N° 
411/203 of the European Commission), and therefore, the fund will, for the time being, 
not contain financial resources in the new Member States concerned, the set up of the 
fund may still be necessary in the event that structural improvement measures (Article 3 
paragraph 4 of Council Regulation (EC) N° 718/1999) or support measures (Article 3 
paragraph 5) are organized at Community level. Only in these circumstances the fund 
might be used. The Fund is managed by the competent authorities, in general by the 
Ministry of Transport. 
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Air Transport 

1. Description of Ukraine’s current situation 
The main strategic priorities of the Ukrainian air transport are currently as follows: 

- Become a apart of the European Common Aviation Area (ECAA); 

- Enhance flight safety; 

- Renew fleet; 

- Develop six key airports of Boryspil (Kyiv), Simferopol, Odesa, L’viv, 
Donetsk and Dnipropetrovsk. 

 Current specific activities identified for the aviation sector include: 

- Renewal of the aircraft fleet giving preference to domestic production; 

- Enhancement of the level of flight and aviation safety; 

- Facilitation of transit flows at airports (passengers and cargo); 

- Construction of new terminal in Boryspil Airport; 

- Expansion of the existing aviation network to match traffic demands at 
Simferopol, Odesa, L’viv, Donetsk and Dnipropetrovsk airports. 

In addition the Euro 2012 programme stipulates a total of €1.2 billion needed for the 
development of the airports in and around the proposed host cities. Almost three-quarters 
of these investments are expected to come from the private sector. The state budget for 
2008 provided €144 million for airport development projects, mostly geared to improve 
runways, which is regarded as a state function. 

2. Brief summary of the contents of Air Transport acquis 
communautaires 
Negotiations between the EU and Ukraine started December 2007 aimed at full inclusion 
of Ukraine into the European Common Aviation Area (ECAA) agreement or ‘open skies’. 
Harmonization of the Ukraine legislation with the acquis communautaire is also intended 
in this area. The agreement will ensure high and uniformly applied safety and security 
standards, consumer rights as well as competition rules and rules on state aid. 

While a third round of ECAA negotiation is being planned, the draft Association 
Agreement being negotiated between Ukraine and the EU suggests full harmonisation of 
aviation safety legislation during 2009–2010, with finalisation of the first transitional 
phase under the ECAA by 2009. Until this agreement comes into force, Ukraine and the 
EU relationship in the aviation area is driven by implementation and coordinated 
development of bilateral air services agreements between Ukraine and EU-Member States, 
as amended by the "horizontal agreement" (для перекладача: горизонтальна угода між 
Україною та ЄС у галузі авіації), which entered into force on 13 October 2006. 

3. Ukraine’s commitments to WTO 
Ukraine will become a signatory to the plurilateral Civil Aircraft Agreement in 2010. 
This agreement entered into force on 1 January 1980. It now has 30 signatories. Most 
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WTO agreements are multilateral since they are signed by all WTO members. The 
agreement on trade in civil aircraft is one of two plurilateral agreements (with the 
agreement on government procurement) signed by a smaller number of WTO members. It 
eliminates import duties on all aircraft, other than military aircraft, as well as on all other 
products covered by the agreement — civil aircraft engines and their parts and 
components, all components and sub-assemblies of civil aircraft, and flight simulators 
and their parts and components. 

4. Ukraine’s existing commitments to the EU under PCA 
and Action Plan 
According to the European Neighbourhood Policy (ENP) Action Plan, Ukraine 
undertakes: 

- Determination of an effective model of negotiations on bilateral aviation 
agreements concluded with EU Member States in order to include the 
Community designation clause, taking into account the horizontal mandate 
given to the Commission; 

- Accession to full member status in the European Joint Aviation 
Authorities (JAA), explore possibilities for arrangements in the field of 
aviation safety with a view to the stated Ukrainian objective to become a 
member of EASA; 

- Co-operation on safety and security issues 

5. Socio-economic impact on Ukraine 
The European Common Aviation Area requirement for separation of regulatory and 
operational functions has implications for State Aviation Administration (SAA) control 
over air navigation services, the airports and airline ownership. Also ECAA requires the 
establishment of an independent accident investigation body. These entities should be 
autonomous and financially self sustainable through the introduction of user charges and 
from commercial revenues. The implementation requirements of policy reform agreed in 
the ECAA transitional process must not be underestimated by the SAA. 

Under the Kyoto Protocol Ukraine must prepare for the EU’s introduction of emissions 
trading for aviation in 2012. All flights taking off or landing in the EU will be affected. 

As far as airport development is concerned, since late 2008 there has been severe 
liquidity tightening in international markets. In November 2008 EBRD indicated a 
complete drying up of the commercial debt market to Ukraine, with only international 
financing institutions (IFIs) lending to the country. It seems highly unlikely that the 
private sector will be able to finance the projected airport investments in time for Euro 
2012. 

For Boryspil international terminal development, Ukraine turned down a soft loan offered 
from the Japanese Government in 2005 for the development of Terminal D. Private 
commercial financing was preferred. It is now unclear whether the construction of the 
new terminal can be completed. For Odessa airport it appears that the private sector is not 
able to meet the concession conditions for terminal development and that the process has 
come to a halt. 
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6. Implication for legal approximation and institutional 
building 

- National Aviation University should be included in institution-building 
efforts to engrain changes in the education programmes in conjunction 
with continuous education programmes 

- Implementation efforts to reach EU standards for air safety should involve 
the National Aviation University in safeguarding the standardization and 
consistent use of terminologies in the translation/interpretation of 
secondary legislation. Definitions need to be provided in English, 
Ukrainian and Russian 

- A fundamental decision needs to be taken at Government level as to 
whether to associate fully with the EU safety system. Application of the 
EC regulation 216/2008 and its implementing rules is a desirable option, 
together with full participation in EASA including transfer of certification 
competence to them. This solution will give a number of significant long-
term benefits, but implies also several legal and financial consequences 

- About 70% of aircraft currently operated in Ukraine are of former Soviet 
Union designs. It is not known yet if the inclusion of those aircraft into the 
European system is possible. It would certainly necessitate devotion of 
major financial resources and workload. The transition should therefore 
proceed in a few precisely structured phases, in order to give the necessary 
time for the industry to restructure with minimal negative social impact 
and for the aviation administration to efficiently and safely implement and 
supervise the necessary reforms. 

- Additional support is likely needed in the implementation of a first 
transitional phase in acceding to the ECAA agreement. 

- For the Kyoto Protocol, legislation should be developed to harmonize 
introduction of emissions trading for aviation in 2012 with the EU 
Emissions Trading Scheme 

- There is a need to corporatise the strategic airports and turn them into 
commercial stand- alone entities able to make their own procurement and 
investment programmes and arrange non-sovereign guaranteed financing. 
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Railways 

1. Description of Ukraine’s current situation 
The railway sector in Ukraine is one of the most important in Europe with UAH 23.7 
billion turnover in 2007. It has a network of some 22,000 route-km, of which 45% are 
electrified. It employs some 370,000 population. 

The railway sector is managed by a state administration, UZ, which is responsible to 
MoTC. It traditionally has a surplus of revenue over expenditure and its surpluses are a 
net contributor to the state budget. Depreciation is not fully accounted for, however, and 
there is a backlog of maintenance and renewals, so that the appearance of profit is 
somewhat illusory. Some of the surpluses obtained from freight traffic are diverted to 
cross-subsidize loss-making passenger services. The result is that UZ has difficulty in 
financing the full extent of its desired investment and modernization programmes. 

UZ’s freight business carried some 260 billion tonne-km in 2008, a market share of over 
70% compared with road transport according to the official statistics (though these 
evidently exclude short-distance and local road transport). Similarly, for passenger traffic, 
UZ carried over 50 mn passenger transport which equates to over 50% of the market as 
reported in the official statistics. UZ’s business and revenues grew consistently between 
2000 and late 2008, when there was a sharp downturn due to the effects of the financial 
and economic crisis on its major customers. 

2. Brief summary of the contents of railways acquis 
communautaire 
Selected EU railway transport acquis is set out below: 

Market and infrastructure access 

- Council Directive 91/440/EEC of 29 July 1991 on the development of the 
Community's railways, Official Journal L 237, 24/08/1991, p. 0025 – 0028 

- Council Directive 95/18/EC of 19 June 1995 on the licensing of railway 
undertakings, Official Journal L 143, 27/06/1995, p. 0070 – 0074 

- Directive 2001/14/EC of the European Parliament and of the Council of 26 
February 2001 on the allocation of railway infrastructure capacity and the 
levying of charges for the use of railway infrastructure and safety 
certification, Official Journal L 075, 15/03/2001, p. 0029 – 0046 

Technical and safety conditions 

- Council Directive 96/49/EC of 23 July 1996 on the approximation of the 
laws of the Member States with regard to the transport of dangerous goods 
by rail, Official Journal L 235, 17/09/1996, p. 0025 – 0030 

- Commission Decision 2003/627/EC of 20 August 2003 authorising 
Member States pursuant to Directive 96/49/EC to adopt certain 
derogations with regard to the transport of dangerous goods by rail (Text 
with EEA relevance), Official Journal L 217, 29/08/2003, p. 0067 – 0072 

European Railway Agency 
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- Regulation (EC) 881/2004 of the European Parliament and of the Council 
of 29 April 2004 establishing a European Railway Agency (Agency 
Regulation), Official Journal L 164, 30/04/2004, p. 0001 – 0043 

Standardisation of accounts and statistics 

- Regulation (EEC) 1192/69 of the Council of 26 June 1969 on common 
rules for the normalisation of the accounts of railway undertakings, 
Official Journal L 156, 28/06/1969, p. 0008 – 002062 

Interoperability 

- Council Directive 96/48/EC of 23 July 1996 on the interoperability of the 
trans-European high-speed rail system, Official Journal L 235, 17/09/1996, 
p. 0006 – 0024 

- Directive 2001/16/EC of the European Parliament and of the Council of 19 
March 2001 on the interoperability of the trans-European conventional rail 
system, Official Journal L 110, 20/04/2001, p. 0001 – 0027 

Combined transport 

- Council Directive 92/106/EEC of 7 December 1992 on the establishment 
of common rules for certain types of combined transport of goods between 
Member States, Official Journal L 368, 17/12/1992, p. 0038 - 004282 

3. EU approach in other FTA agreements 
EU-Albania Stabilisation and Association Agreement contains a separate protocol “On 
Land Transport” including rail transport, which is an integral part of the SAA. 

The Protocol contains a separate title “Rail and Combined Transport”. According to its 
norms, the Parties shall adopt the mutually coordinated measures to develop and promote 
rail transport to ensure that their bilateral and transit transport flows through Albania are 
performed under more environmentally-friendly conditions. 

As to the role of the railways, the protocol stipulates that the Parties shall, in particular, 

- step up cooperation, whether bilateral, multilateral or within international 
railway organisations, in all fields, with particular regard to the 
improvement of the quality and the safety of transport services, 

- try to establish in common a system of organising the railways so as to 
encourage consignors to send freight by rail rather than road, in particular 
for transit purposes, on a basis of fair competition and while leaving the 
user freedom of choice in this matter, 

- prepare the participation of Albania in the implementation and future 
evolution of the Community acquis on the development of the railways. 

Finally, as regards the implementation, the protocol establishes that 

1. Cooperation between the Parties shall be carried out within the framework of a 
special 

Sub-committee. 

2. This Sub-committee in particular: 
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(a) shall draw up plans for cooperation on rail and combined transport, 
transport research and the environment; 

(b) shall analyse the application of the decisions contained in this 
Protocol and shall recommend to the Stabilisation and Association 
Committee appropriate solutions for any possible problems which might 
arise; 

(c) shall, two years after the date of entry into force of the Agreement, 
undertake an assessment of the situation as regards infrastructure 
improvement and the implications of free transit; and 

(d) shall coordinate the monitoring, forecasting and other statistical work 
relating to international transport and in particular transit traffic. 

EU-Chile Association Agreement contains an article which stipulates bilateral 
cooperation format in the area of transport. 

4. Ukraine’s commitments to WTO 
The few sectors for which Ukraine does not undertake commitments include investigation 
and security services, audiovisual services, space transport and pushing and towing 
services for rail transport. For passenger and freight rail transport the commitments are 
limited to the consumption abroad of those services. However, the WTO working party 
document contains a chapter on transit which, in particular, says that “(…) Ukraine would 
apply all its laws, regulations and other measures governing transit of goods (...), such as 
those governing charges for transportation of goods in transit, in conformity with the 
provisions of Article V of the GATT 1994 and other relevant provisions of the WTO 
Agreement”. 

5. Ukraine’s existing commitments to the EU under PCA 
and Action Plan 
Ukraine undertook to implement selected measures and reforms in the railway transport 
sector, namely, to: 

- Improve efficiency of freight transport services (including issues of border 
crossing procedures). Promote multi-modal services, address issues of 
interoperability. 

- Further develop OSJD/OTIF co-operation. 

6. Socio-economic impact on Ukraine 
- Speeding up of rolling stock renewal; 

- Development of dedicated infrastructure for high density freight traffic; 

- Development of high-speed services on improved and/or dedicated 
infrastructure to connect largest Ukrainian cities with each other and with 
Kyiv; 

- Speed increases on international transport corridors; 

- Elimination of cross-subsidisation between the freight and passenger 
businesses; 
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- Introduction of a new system of accounting and reporting, that separates 
the infrastructure from the train operating costs according to the main 
business segments; 

- Tariff reform to ensure the necessary financial compensation for providing 
loss-making services. These include the reduced prices mandated for 
certain sections of the community on social grounds. Surpluses also need 
to be available for railway renewal programmes. 

7. Implication for legal approximation and institutional 
building 
The main implications for legal approximation and institutional building are: 

- Preparation by MoTC in coordination with UZ and the Ministries of 
Economy and Finance of a strategy for the railway sector and the 
necessary resources for its implementation; 

- Preparation by MoTC in coordination with UZ of the necessary legal 
documents for the implementation of the policy (railway law and its 
ordinances for implementation); 

- Preparation by MoTC in coordination with UZ of the necessary studies 
and plans to implement infrastructure charging, allocation of paths, non-
discriminatory access to the rail infrastructure, railway sector regulation, 
rail safety oversight and the elimination of cross subsidisation of passenger 
services by freight; 

- Creation of the ‘new’ UZ by its management under the control of MoTC – 
this will include creating the new corporate legal entity, new relationships 
between MoTC and UZ, preparation of the separation of infrastructure 
management from train operations, new accounting and costing systems 
and deregulation of freight tariffs. 

- Preparation by UZ of the investment plans to meet the strategic priorities 
to improve the infrastructure; increase speeds; modernise rolling stock, 
equipment, technologies, management information systems, accounting 
systems and production processes. Energy saving and noise reduction 
strategies are also needed. Strategic objectives to be taken into account 
include TEN-T network integration and interoperability, as well as border 
crossing improvements. A review of financing needs, possibilities and 
priorities needs to be worked out with MoTC. 

- Capacity-building in the MoTC State Department for Railway Transport. 

8. References to further information 
1. Working party report on Ukraine (WTO paper) WT/ACC/UKR/152, 

http://docsonline.wto.org/imrd/directdoc.asp?DDFDocuments/t/WT/ACC/
UKR152.doc 

2. EU-Ukraine Action Plan (2005), http://zakon1.rada.gov.ua/cgi-
bin/laws/main.cgi?nreg=994_693 
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3. Access to the Road Haulage market, European Commission web-page 
http://ec.europa.eu/transport/road/access_market/road_haulage_en.htm 
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Road Transport (Haulage) 

1. Description of Ukraine’s current situation 
The Ukrainian road transport market is presently highly fragmented with a big 
number of small companies, flexible tariff setting and service levels leading to a 
fierce competition. Quality of services of some road transport operators meets 
international standards mainly because road transport to and from Europe is 
subject to the EU/international regulations. 

A substantial part of the fleet for domestic road haulage is obsolete and not 
roadworthy by international standards. Entry barriers are low, access to the 
market is easy, initial costs are low and legal regulations are weak, in particular 
the enforcement of the existing legal regulations. 

Institutional setting The Ministry of Transport and Communications (MoTC) is the 
leading executive authority in the area in Ukraine. It implements state policy, in particular, 
in the field of road transport. 

Minister of Transport and Communications directs and coordinates the activity of 
Ukravtodor, which is a state road service of Ukraine. Within MoTC, the Department of 
Transport and Communication System Development and Coordination (DTCSDC) is 
responsible for Transport Policy formulation. 

DAI (State Road Transport Inspection of the Ministry of Internal Affairs) organises and 
monitors road traffic. It administers registration of vehicles and technical inspection, 
organises examinations of trainees of driving schools, issues driving licenses, monitors 
road transportation of dangerous goods and issues permits for road transportation of 
dangerous goods. 

State Enterprise for Service of International Road Carriage (SMAP) monitors observance 
of the Ukrainian legislation regarding international transport of goods. 

2. Brief summary of the contents of road haulage acquis 
communautaire 
The requirements as to the access to the profession of road transport operator aim at 
establishment of a common transport market, in which the freedom to establish a 
transport company and offer transport services is guaranteed. The qualitative 
requirements prescribe the company management to be reliable and competent. Besides, 
the company should have enough financial standing to launch and run the operations. 

State aid may be granted under certain restrictions. Furthermore national tax credit 
schemes, as incentives for the industry, must be “fair”, and not distort competition. 

European agreement on transport of dangerous goods enhances road safety and sets 
common standards for vehicles, staff training, labelling and classifications of dangerous 
goods. The parties to the ADR Agreement recognise foreign plated vehicles approved in 
their native countries or in another EU Member State. 

The EU has set special standards for transportation of animals. For example, the 
duration of the trip is limited and provisions are prescribed for feeding and watering of 
the animals. 

Most technical requirements aim at improving road safety. Key in this respect are the 
dimensions standards and the vehicles' weights. Other major requirements relate to the 
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speed limiters and safety belts. The effective control and enforcement of these 
requirements calls for harmonisation of inspections at the EU level. 

EU Member States submit road transport statistics on the activities of their transport 
operators, domestic and international. There are rules regarding the method of collecting 
data, sample rates, type of data, and reporting to the EU. 

Roadworthiness tests for motor vehicles and their trailers shall be carried out by the 
state or by bodies designated and directly supervised by the state in order to guarantee an 
equal level of safety and ecological quality. In general the Member State authorities 
delegate such tasks to private companies. 

International transport is subject to a licensing system both in road freight and road 
passenger transport. Competent authorities of the Member States issue the relevant 
‘Community authorisations’, take appropriate sanctions in cases of infringements and 
verify regularly whether the conditions of issue are still being met by the holder. 

As regards driving times and rest periods, admission to the occupation of road 
transport operator, and the transport of dangerous goods by road, enforcement shall 
be carried out by the state or by bodies designated and directly supervised by the state. 
'Independent examination and certificate issuing bodies shall be set up for the purposes of 
the training of transport operators, safety advisers, and drivers of vehicles carrying 
dangerous goods. 

Tachographs and speed limitation devices shall be installed by workshops approved by 
the Member State's authorities. 

Moreover, the appropriate Member State's authorities, in general the Ministry of 
Transport, need to consider whether it is necessary to set up an administrative structure 
for the issuing of documents proving the environmental classification (e.g. Euro I, Euro 
II etc) of heavy goods vehicles (HGV). This will contribute to HGVs travelling in EU 
Member States applying the Eurovignette being charged with the correct amounts, rather 
than being under or overcharged due to lack of proof or doubt on their emission standard. 

3. EU approach in other FTA agreements 
EU-Albania Stabilisatin and Association Agreement 

Albanian SAA contains a separate protocol “On land transport” including road transport, 
which is an integral part of the SAA. The main provisions of the protocol as regards road 
haulage are as follows: 

Albania shall harmonise its legislation on the training of road haulage personnel, 
particularly with respect to the carriage of dangerous goods, to the Community standards. 

Albania, as a Contracting Party of the European Agreement on international road 
transport crews (ERTA), and the Community shall coordinate to the maximum extent 
possible their policies concerning driving time, interruptions and rest periods for drivers 
and crew composition, in respect of the future development of the social legislation in this 
area. 

The Parties shall ensure the equivalence of their respective laws on the admission to the 
occupation of road haulage operator, with a view to their mutual recognition. 

The parties shall endeavour to harmonise their legislation on the carriage of perishable 
goods, live animals and dangerous substances. 
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Albania shall harmonise its legislation on road safety, particularly with regard to the 
transport of dangerous goods by the end of the fifth year after the date of entry into force 
of the Agreement. 

Albania, as a Contracting Party to the European Agreement concerning the International 
Carriage of Dangerous Goods by Road (ADR), and the Community shall coordinate to 
the maximum extent possible their policies concerning the carriage of dangerous goods. 

EU-Chile Association Agreement contains an article which stipulates bilateral 
cooperation format in the area of transport. Unlike in case of Albania, EU-Chile transport 
modalities do not concern road haulage for obvious geographic reasons. 

4. Ukraine’s commitments to WTO 
The WTO working party document contains a chapter on transit which, in particular, says 
that “… Ukraine would apply all its laws, regulations and other measures governing 
transit of goods ... , such as those governing charges for transportation of goods in transit, 
in conformity with the provisions of Article V of the GATT 1994 and other relevant 
provisions of the WTO Agreement”. It can reasonably be expected that Ukrainian 
commitments on road haulage in FTA framework would be wider and include not only 
transit, but also many other areas such as social standards, technical requirements to 
vehicles etc. An example of Albania can be a useful point of reference here. 

5. Ukraine’s existing commitments to the EU under PCA 
and Action Plan 
According to the European Neighbourhood Policy (ENP) Action Plan, Ukraine 
undertakes: 

- to ensure that international and national transport sector is regulated in 
terms of access to the profession 

- to introduce and enforce mandatory driving times and rest periods in the 
international transport sector complying with international standards 

- to adopt and start implementation of an action plan for improving road 
safety. 

6. Socio-economic impact on Ukraine 
Assuming full implementation of the EU road haulage acquis by Ukraine, one can expect 
the following. 

The adoption of the requirement on sound financial standing will substantially affect the 
road transport industry. Many smaller national operators may have to discontinue their 
operations. 

Abolition of the system of permits for international road transport operations in 
fulfillment of the EU market access requirements would save the Ukrainian road 
transport industry about € 3,000,000 per year (given 300,000 permits issued annually). 

The impact of adopting the norms of the EU on heavy goods vehicles charging for the 
use of certain infrastructures would imply that the total expenditures in vehicle tax for 
trucks would increase by €700 per year per truck on average. The road transport industry 
cost would be € 70 million. The revenues from higher vehicle tax could be earmarked for 
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reinvestment in the road sector and road safety measures to benefit the road transport 
industry. 

The introduction of minimum rates of taxation on most energy products (including 
fuels) would result in fuel price rise by at least 50% (approaching the EU price levels). It 
is estimated that about 1 million tons of fuel is being used by the road haulage industry in 
Ukraine per year. The total costs of fuel would be raised by €350 million per year. This 
will lead to the rise in the road transport costs by 10-15%. An option is, of course, to 
reinvest a part of the additional revenues in the road sector benefiting the road transport 
industry. 

The impact of the implementation of social legislation on working time, driving times 
and rest periods will be significant for the Ukrainian road transport sector. Nowadays, it 
is a normal practice that professional drivers work about 60 hours per week. In the new 
legislation this not permitted - the average maximum working time is set to 48 hours per 
week. This implies that the total number of drivers has to be increased by 25 per cent. 
Thus full implementation of this part of the social legislation will increase the total costs 
by 10-15 per cent. 

Road transport companies will have to invest in the installation of a digital tachograph. 
For international road transport, this is a legal requirement and affects still a part of the 
more than 23,000 trucks operating in international road transport. Installation of such 
devices for domestic road transport operations would imply the installation of a digital 
tachograph in more than 75,000 trucks. 

The impact of full implementation of the requirements to initial qualification and 
periodic training of drivers of certain road vehicles for the carriage of goods will have a 
significant impact on the road transport industry. Assuming 5,000 new professional 
drivers entering the market annually, at least 100,000 training days has to be carried out 
every year for the initial training. Existing professional drivers, whose number is 
estimated at 100,000 in Ukraine, will have to undergo on average 7 hours of training per 
year; also 100,000 driver-days of training per year. This would imply a total cost of more 
than €10 million (50% for not being able to work and 50% tuition fees). 

Presuming that the cost for the installation and certification of speed limitation devices 
would cost €900 per truck, the impact of introducing speed limitation devices on all 
trucks would total €90 million (given 100,000 trucks). This should be counter-balanced 
with savings gained by using less fuel by lowering the speed of driving; positive impact 
on the environment; and improved road safety. 

The legal framework for the roadworthiness of the vehicles is in place and in 
compliance with the acquis communautaire. However, while the most important 
European standards, concerning exhaust emissions, have been recognised and are applied 
to international traffic, the age of the vehicle fleet will make it impossible to harmonise 
all domestic laws with European laws for the foreseeable future. 

Integration of Ukraine within the EU transit systems, border control and inspections 
would mean an end to the need to use TIR carnets for road transport to and through 
Member States of the EU. As such the direct administrative savings for the Ukrainian 
road transport industry would be more than €11,000,000 if we assume that almost 2/3 of 
all TIR carnets refer to EU Member States. 

According to the World Bank estimates, total capital investments necessary to realise 
“European aspirations” in the area of transport of Ukraine during the period 2006-2015 
amount to $5 bn (this should probably account for all transport modes). 
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7. Implication for legal approximation and institutional 
building 
Enforcement of the good repute requirements would need an administrative system 
where full compliance with tax, transport and traffic regulations can be monitored. 

Implementation and enforcement of vehicle taxes and user charges requires an 
operational system where data of the Ministry of Finance are linked with the data of the 
Ministry of Interior, the Ukrainian authority in charge of vehicle registration. 

Implementation of the requirement of sound financial standing means that third parties 
such as auditors, banks or other financial institutions should be involved in the process of 
validation of accounts, certification of assets and validation of viability plans. According 
to the regulation, inspection should be carried out every five years. Organisation of a 
uniform enforcement structure will be difficult. 

The implementation and enforcement of the good repute criteria requires the 
establishment of a uniform and transparent administrative system of registration of 
criminal offences and serious offences. 

It goes without saying that full implementation and enforcement of driving times, 
working time and rest periods requirements necessitates an extensive number of 
inspection officers and administration processors. 

The installation and certification of devices for speed limitation of trucks requires an 
extensive country-wide network of facilities. Ukraine could phase in implementation of 
this norm gradually. 

All cars must be inspected for roadworthiness by the Traffic Police at a state owned 
inspection station. There is at least one vehicle inspection station in each Oblast. In some 
locations, the inspection can be carried out by a police vehicle inspector in a garage 
specially licensed for that purpose. Testing centres offer a pre – test inspection and 
rectification service. 

Harmonisation of procedures of different border controls and inspections should be the 
solution for the major problems and bottlenecks of cross-border transportation of goods 
between Ukraine and the EU Member States. Also simplifying border procedures and 
single window border inspections is important to facilitate international transport. 

Implementation and enforcement of the legislation on statistical returns of the carriage 
of goods by roads requires a mechanism to make the companies provide real and reliable 
figures to the authorities. Confidentiality of these data should be guaranteed. 

8. References to further information (especially websites or 
electronic publications) 

1. Regulatory impact analysis of approximation of the Ukrainian legislation 
with the EU road transport acquis communautaire for the Ukrainian road 
hauliers (Final text of the study) 25 June 2008, 
http://ueplac.kiev.ua/downloads/ria/ria_on_rh_eng_final.pdf 

2. Working party report on Ukraine (WTO paper) WT/ACC/UKR/152, 
http://docsonline.wto.org/imrd/directdoc.asp?DDFDocuments/t/WT/ACC/
UKR152.doc 
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3. EU-Ukraine Action Plan (2005), http://zakon1.rada.gov.ua/cgi-
bin/laws/main.cgi?nreg=994_693 

4. Access to the Road Haulage market, European Commission web-page 
http://ec.europa.eu/transport/road/access_market/road_haulage_en.htm 

5. A Study on Road Haulage Policy in the Context of Lithuania's Integration 
in the EU (summary), http://www.freema.org/Projects/Linava.phtml 
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Environment 

Arūnas Kundrotas, Oleh Myroshnichenko 

1. Description of Ukraine’s current situation 
Since early nineties Ukraine has undertaken significant efforts to improve environmental 
situation in the country. Legal basis is currently characterized as having about 200 laws 
and by-laws. Ukraine is also a part of more than thirty major environmental conventions 
and protocols. It was also reforming institutional set-up to cope with increasing tasks in 
environmental protection and nature resource management. 

Despite acknowledgement of some positive changes, many international assessments also 
conclude that that Ukraine still has a broad agenda ahead to improve its environmental 
performance. System of environmental legislation is considered as an inconsistent mix of 
new efforts and regulatory requirements, inherited from the Soviet period. The entire 
system should be revised, but only after the clear aims are established as to what should 
be achieved. Without policy targets and implementation plans, accidental efforts to 
improve legislation lead only to more complexity, conflicting directions and ineffective 
use of scarce resources. 

Environmental situation improved in some sectors (e.g. air quality, waste generation) 
mainly because of the economic recession in the 1990s. However, this has come to an end 
and more actions should be taken to really reduce emissions and improve environmental 
quality, especially in industrial regions. Level of pollution of surface waters is threatening 
drinking water resources. Waste water treatment requires major investment input. Waste 
management practices should be changed to accommodate more safe treatment methods. 
Actions in the municipal waste management sector should be rather quick not least 
because a big number of dumping sites exhausted their planned capacities. Rich 
biodiversity of the country requires attention in particular through establishment of the 
planned protected areas. Efficiency of nature resource use should also be increased. 

Policy planning is not up to the expected speed. Ukraine still has not adopted the National 
Sustainable Development Strategy. The country still uses a strategy document Main 
Directions of the National Policy of Ukraine for Environmental Protection, Natural 
Resource Use and Environmental Safety (adopted in 1998), though it is evaluated as 
already outdated and requiring further development. Efforts with policy panning are 
much more evident from last years. A new concept of the National Environmental 
Strategy was adopted by the Cabinet of Ministers in 2007. New Environmental Strategy 
is expected to be ready for adoption in 2009. Draft strategy was lacking clear 
environmental goals, timetables, priorities, cost assessment and financing options, 
institutional options. If it is not considerably improved, the Strategy might fall short of 
fulfilling expectations of main stakeholders. 

The institutional set up also requires careful revision reflecting achievements in market 
economy development, clearer division of functions on local, regional and national levels, 
strengthening enforcement and monitoring capacities, and providing institutions with 
more stability. The frequent changes to the institutional structures and key staff has 
weakened administrative and technical capacity and hampered the development of sound 
environmental policies. Again, institutional improvements are difficult to expect to make 
a change, if policies are not in place, or not supported by political commitment and 
resources. Environmental standards have to be revised and updated in order to become 
protecting, achievable and measurable. Permitting system should follow these new 
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standards with proper attention to environmental performance requirements arising from 
the best available technologies. There are also significant gaps in environmental 
monitoring system which shall be improved ensuring reliable information for decision 
making process and law enforcement. 

New environmental policies will not be successful if not supported with financial 
resources. If the main environmental expenditure is expected from environmental funds, 
this system should be revised, on the one hand, to make rising environmental charges and 
nature resource taxes to become a real incentive, and on the other hand, to enable 
accumulation of substantially bigger revenue flow than it is currently. Concentration of 
resources (instead of thousands of funds as the situation is now) and directing them to 
priority areas and projects could bring needed change in many worst polluted areas. 

2. Brief summary of EU acquis communautaire 
EU environmental law (or environmental acquis) is rather broad and comprehensive. 
There are about 300 legal acts developed in the past during more than 30 years. They deal 
with most of the environmental sectors and policies, namely air quality, water quality and 
resource management, waste and resource management, nature protection, chemicals, 
industrial pollution control, climate change, integration of environment into other policies, 
etc. 

For example, the requirements in the air quality sector concern: 

- establishment and maintenance of air quality which does not adversely 
affect human health or the environment, partly by setting limits on levels 
of specified pollutants in ambient air, together with requirements for 
monitoring and reporting on pollution levels, development of action 
programmes to achieve required levels of ambient air quality 

- setting and controlling of emission levels for industrial and energy sector 
enterprises and transport, regulating the storage and transport of petrol 

- regulating fuels quality 

- restricting production, marketing and use of certain dangerous substances, 
including those depleting the ozone layer 

- controlling emissions from transport by type-approval procedures, forming 
consumers choice by providing information on CO2 and other emissions 
from cars 

- establishment of emissions trading scheme for greenhouse gases, etc. 
Various institutional, financial and management instruments are available to ensure that 
the environmental acquis is implemented effectively. The involvement of the general 
public is also a key part of EU environment policy. The so-called policy support 
horizontal legislation includes: 

- environmental impact assessment of proposed development projects 

- strategic environmental assessment of proposed plans and programmes 

- public access to environmental information 

- reporting requirements 
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- information databases on pollutants 

- environmental liability 

- environmental economic mechanisms 

- financial assistance programmes 

- mechanisms for knowledge and experience exchange 

- European level institutions, for example, for environmental information 
and chemicals management, etc. 

Currently environmental requirements are being developed reflecting priorities set in the 
Sixth Environment Action Programme (EAP) of the European Community 2002-2012. 
The 6th EAP takes a broad look at the environmental challenges and provides a strategic 
framework for the Commission's environmental policy. Priorities identified in this 
programme are: climate change, nature and biodiversity, environment and health, natural 
resources and waste. 

3. EU approach in other FTA agreements 
From the available information it is possible to conclude that that there is no single model 
or approach of how the EU deals with environmental sector in the FTA agreements. 
Current new EU member countries faced a full scale of the EU environmental 
requirements while Chile or other countries would have less demanding agenda. Current 
EU agreements with trade partners include provisions on sustainable development and 
environmental protection, although precise content of environmental articles depends 
crucially on the spectrum of bilateral relations. 

For example, EU – Albania Stabilization and Association Agreement (SAA) anchors 
environmental policies in the co-operation context (Article 108: “The Parties shall 
develop and strengthen their cooperation in the vital task of combating environmental 
degradation, with the aim of promoting environmental sustainability” and “ Cooperation 
shall mainly focus on priority areas related to the Community acquis in the field of 
environment”) and as a priority issue in legal approximation in the Internal Market. 
(Article 70: “During the first stage (…), approximation shall focus on fundamental 
elements of the Internal Market acquis as well as on other important areas such as (…) 
with special emphasis on (…) environmental standards). 

Environmental issues are present in sectoral parts, for example, industry and transport, 
with similarly worded articles, which demand protection of environment during 
restructuring and modernization of the Albanian industry and transport modes (Articles 
92 and 106). Environmental issues would be addressed by the two parties in the typical 
way for SAA, namely, through a special subcommittee. 

Actual level of cooperation and consequently the level of effort depend on the time frame 
for approximation tasks and on priority sectors selected from the EU environmental 
acquis. For Western Balkan countries (both for candidates and potential candidates), these 
issues are operationalised in the European Partnerships (which are functionally equivalent 
to the Action Plans to the European Neighborhood Policy partners). 

4. Ukraine’s commitments to WTO 
From the available information it can be concluded that WTO accession will not have 
major impacts on the quality of environment in Ukraine or on its administrative and legal 
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frameworks. From the Report of the Working Party on the Accession of Ukraine to the 
World Trade Organization (25 January 2008) it looks that the WTO accession 
negotiations mainly concentrated on: 

- possibility for Ukraine to use current economic instruments in 
environmental protection like taxes on natural resources and pollution 
charges; 

- use of some instruments restricting free movement of goods, e.g. 
prohibition or limitation of substances effecting ozone layer; 

- policies for regulation of natural monopolies including tariff setting for 
water and waste water treatment companies. 

These instruments are already used in Ukraine and probably will have neutral impact for 
environmental sector. At the same time the side effects related to production growth can 
be similar to those discussed under item 6 below. 

5. Ukraine’s existing commitments to the EU under PCA 
and Action Plan 
Environment is included under the several headings of the Action Plan. The chapter on 
sustainable development requires Ukraine to take further steps towards completion of 
administrative structures and procedures to ensure strategic planning of sustainable 
development and co-ordination between relevant actors, adoption and implementation of 
the national strategy on sustainable development, integration of environmental 
considerations into other policy sectors, particularly industry, energy, transport, regional 
development and agriculture. 

Chapter on environment foresees a need for development and strengthening of 
administrative structures and procedures to ensure: 

- strategic planning of environmental issues and co-ordination between 
relevant actors; 

- access to environmental information and public participation; 

- environmental impact assessments; 

- permitting, enforcement and inspections. 
It also calls for development of framework legislation, more planning activities and 
implementation in key environmental sub-sectors identified in Main Directions of the 
National Policy of Ukraine in the Area of Environmental Protection, including priorities 
for investments in each sub-sector. 

Special attention in the Action Plan is paid to enhancing co-operation on environmental 
issues implementing Kyoto Protocol and the UN Framework Convention on Climate 
Change, including active participation in activities of the Joint Ukraine – EU Working 
Group on Climate Change, participating in the Danube – Black Sea Task Force to 
implement trans-boundary approach to water management; ensuring active participation 
in the Eastern European, Caucasus and Central Asia component of the EU Water 
Initiative. 
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6. Environmental impact on Ukraine 
Environmental impact on Ukraine will depend on how demanding environmental policy 
will be prescribed by FTA. In a scenario, when environmental acquis requirements are 
left outside of scope of the FTA and production sector does not undertake environmental 
improvements, there can be a number of negative impacts expected. They would be felt 
mainly through: 

- increased energy production and related emission into the air, in particular, 
green house gases; 

- increased outputs in industrial sector and related emissions to the air, 
consumption of water and discharge of waste water, increased waste 
generation; 

- increased consumption of raw materials and related impacts on land use 
practices and biodiversity; 

- more intensive agriculture, followed by increased use of fertilisers and 
pesticides bringing contamination of soil and increased eutrofication (i.e. 
effects related to high level of nutrition) of waters; 

- increase in use of transport followed by increase in emissions 

- increase in level of income per capita and related increase in waste 
generation, particular packaging waste 

Positive aspects can also be expected, mainly through participation by the industry in 
voluntary environmental management schemes, availability of cleaner technologies, use 
of transport with lower emissions, availability of investments to replace old technologies. 
It might be that demand for cleaner environment is created also through extension of 
tourism sector, increased demand for eco-agricultural products. 

There is no sufficient information to predict which impacts – negative or positive will 
overweight. ECORYS study (Trade Sustainability Impact Assessment for the FTA 
between the EU and Ukraine within the Enhanced Agreement, 2007) states, that without 
any changes, an FTA could just make many environmental problems worse and identifies 
several issues, which will influence nature and the magnitude of the environmental 
impacts: 

- harmonisation of legislation to meet the EU environmental acquis; 

- reducing the environmental damage at hot spots; 

- decoupling pollution and economic growth; 

- improving possibilities for investment; 

- increasing energy efficiency; 

- introducing best available techniques in metallurgy and energy sectors; 
and 

- compensating increased greenhouse gas emissions with Joint 
Implementation (JI) and emission trading with the EU partners. 

Similarly the overall impacts are evaluated by the International Centre for Policy Studies 
(Free Trade between Ukraine and the EU: An Impact Assessment, 2007): Experience 
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shows that the benefits of signing a Free Trade Agreement with the European Union that 
will spur trade and economic cooperation on a transparent and liberalized basis outweigh 
or at least are equal to possible environmental losses that may be incurred as pressure on 
the environment increases in the process of growing economic activity and interest in 
protecting the environment declines as competition grows fiercer. 

Ukraine’s environment conditions may be influenced considerably depending on how 
detailed requirements for adoption of EU environmental policies are placed under FTA, 
how comprehensively implementation of sustainable development principles is agreed, 
including requirements for decoupling, efficient use of energy and integration of 
environment into sectoral policies, and on the efficiency of ways to benefit from 
availability of new technologies. 

Using rough estimates of the World Bank team32, it can be assumed that the financing 
needs for implementation of environmental acquis would amount up to $15 bn over the 
next 10 years, which, according to the World Bank, stands second after the investment in 
energy $30 bn over the same time span. Harmonisation of Ukraine’s legislation with the 
EU environmental law for air and water quality, waste and chemicals management 
practices, requirements for best available technologies, monitoring methods, permitting 
procedures and number of other requirements would develop basis for in the beginning 
compensating negative impacts on the environment and later reducing of them comparing 
to the pre-FTA period. 

Institute for European Environmental Policy in 2008 made the first pioneering attempt to 
estimate health benefits for Ukraine as arising from convergence to the EU environmental 
standards. The summary table is attached in the Annex to this briefing note. 

7. Implication for legal approximation and institutional 
building 
The scope of environmental requirements arising from the FTA agreement and from co-
operation policies of the Association Agreement is not officially known. Therefore, this 
section will summarise some implications for legal approximation and institutional 
building based on the assumption that co-operation between EU and Ukraine will 
encompass all or almost all EU environmental policy areas, and secondly, that in terms of 
legal approximation, implementation of the future Agreement will follow similar or 
comparable logic applied during the pre-accession of the new member states or in the 
Western Balkans. 

Under co-operation policies in environment, in addition to “soft” measures of cooperation 
(for example exchange of information and expertise; implementation of joint research 
activities, implementation of joint activities at regional and international level) it could be 
expected that there will be actions proposed which will have major impact on level of 
needed effort from Ukraine’s institutions, namely, gradual convergence of Ukrainian 
legislation with Community policy and legislation on environment and development and 
implementation of an overall strategy on environment and sectoral strategies on air 
quality; water quality and resource management, including marine environment; waste 
and resource management; nature protection; industrial pollution and industrial hazards 
and chemicals. Both of these strategies would have to include planned institutional 
reforms. 
                                                 
32 Source: Ukraine Creating Fiscal Space for Growth: A Public Finance Review, September 14, 2006, World 
Bank, Report No. 36671 – UA, page ii 
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Ukraine is not yet at a stage when the impacts of various EU directives are known and 
evaluated. It will come probably only after the sectoral programmes are developed. They 
should include clearly defined timetables and milestones for implementation, 
administrative responsibilities as well as financing strategies for investments for 
infrastructure and technology. Only after such evaluation impacts on administrative 
structures and legal drafting can be assessed. 

Consider example of Lithuania, where during the pre-accession period there were about 
20 programmes developed, including: 

- Strategy for Approximation of Lithuania’s Legislation in the 
Environmental Sector with EU Requirements 

- Report on Approximation Costs 

- National Programme for the Adoption of the Acquis 

- Outline of the National Waste Management Strategy and the Action Plan 

- National Hazardous Waste Management Programme and the Action Plan 

- Programme for Approximation and Implementation of the EU Water 
Quality Legislation in Lithuania 

- Municipal Waste Recycling Strategy Plan 

- Strategic Plan for the Future Network of Landfills 

- ISPA Strategy for Environment 

- Environmental Financing Strategy 

- IPPC Implementation Programme, 

- Action Programme for Implementation of EU Legislation on Chemicals in 
Lithuania 

- Programmes on Emissions from Mobile Sources, Genetically Modified 
Organisms, Good Laboratory Practice and Animal Experiments, Noise 

- Programmes for Implementation of Wild Birds and Habitats Directives 

- Programmes for Implementation of the EU Requirements in the Air 
Protection Sector 

- Programme for Implementation of the Nitrates Directive 

- Monitoring Programme for Air and Water 

- Information Management Programme 
Only after these programmes were developed, it was possible to answer questions about 
the needed institutional set up, legal changes, and expected investment to make a change. 
For example, it was evaluated that Lithuania will have completed transposition in 
environmental sector with development and adoption of 29 laws and 192 Governmental 
and ministerial level decisions. It took 6 years of very intensive drafting, coordination and 
approval process, until majority of EU requirements, which had to be in place before the 
accession, became part of Lithuania’s national legislation. 
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But the process of legal approximation is continuing even after accession to the EU, 
taking into account some mistakes in understanding of EU law when transposing or if 
something was overlooked during this process, also because EU environmental law is 
developing rather rapidly and new requirements are emerging. 

Institutional strengthening plan was developed to cope with a number of requirements 
arising from the EU law. Few examples include: 

- establishment of Environmental Protection Agency (where environmental 
monitoring functions shall be concentrated and properly equipped 
methodologically and technically, information collection, evaluation and 
exchange capacities developed, river basin management system developed, 
best available technologies centre established) 

- establishment of Agency for Environmental Investment Management 
(ISPA Agency at that time) 

- establishment of an institution for chemicals management 

- strengthening of law enforcement capacities in State Inspectorate and 
Regional Environmental Protection Departments 

- revision of functions of institutions related to monitoring programmes 
implementation and strengthen laboratory capacities 

It was estimated, that at least 110 new civil servant positions were needed to be 
established for capacity building. Actually all institutional building plans were 
implemented. 

It is very likely that the EU – Ukraine Association Agreement would include all main 
directives, which set up policy framework for different sectors, for example, air 
(Directive 2008/50/EC on ambient air quality and cleaner air for Europe), waste 
(Directive 2006/12/EC on waste), water (Directive 2000/60/EC establishing a framework 
for Community action in the field of water policy as amended), nature protection 
(Directives on birds and habitats), industrial pollution control (Directive 2008/1/EC 
concerning integrated pollution prevention and control), climate change (Directive 
2003/87/EC establishing a scheme for greenhouse gas emission allowance trading within 
the Community) and policy instruments – environmental impact assessment, strategic 
EIA, access to information and public participation. Legislation on chemicals 
management might be covered by the FTA as it is directly related to trade. 

8. References to further information 
1. Regional Environmental Center for Central and Eastern Europe. 

Handbook on the Implementation of EC Environmental Legislation, 
(2008) http://ec.europa.eu/environment/enlarg/handbook/handbook.pdf 

2. Phare. Strategy for Approximation in the Environment Sector. Republic of 
Lithuania (1998) 

3. United Nations (Economic Commission for Europe, Committee on 
Environmental Policy) Environmental Performance Reviews. Ukraine. 
Second Review (2007) 
http://www.unece.org/env/epr/epr_studies/Ukraine%20II%20Uk.pdf 



Environment 

63 

4. World Bank. Poland. Complying with EU Environmental Legislation. 
Technical Paper No. 454 (February 2000). 
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Annex: Summary of environmental policy targets and 
potential benefits for Ukraine33 

 Air Water Waste Nature 
Targets For PM 34  a 

reduction of 50% 
and 100% has 
been taken into 
consideration, 
together with the 
Maximum 
Allowable 
Concentrations 
(MAC) 
recommended by 
the WHO (10 
μg/m3 for PM 
2.5). 

Increase connection 
to drinking water to 
100%. Decrease 
leakages from 30% 
to 7%. All drinking 
water quality should 
meet EU standards 
(move from 75% to 
100%). Increase 
connection to waste 
water sewage to 
100% (from 95% in 
urban areas and 10% 
in rural areas). 
Increase waste water 
treatment from 20% 
to 100% of total 
waste water. 
Improve river water 
quality so that no 
river fall in the 
category ‘polluted’ 
or very polluted’. 

Increase 
methane 
emissions 
capture from 
zero to 60% and 
increase 
recycling from 
almost zero to 
50% 

move from the 
current 4.5% of 
protected areas to 
10%, as envisaged 
by national policies 
for 2015. Ideally, 
this percentage 
could move 
towards 15% (eg by 
2025), in order to 
move closer to the 
EU average. Also, 
forested areas 
currently cover 
only 15|% of the 
territory. This 
percentage should 
move towards 20-
22% (optimal 
coverage according 
to national 
assessments), and 
ideally towards 
43% to reach EU 
average. 

Qualitati
ve 

benefits 
 

Pollution 
problems caused 
by traffic and 
industrial 
emissions 
(especially in the 
South eastern 
regions) are 
serious. Arising 
health risks will 
be reduced 

Reduction of water 
agent transmitted 
disease. 
Improvement of 
water supply 
systems will 
guarantee wider 
accessibility to 
drinking water 
Improvement of 
bathing water, 
important for 
tourism 
Better river water 
quality – beneficial 
for fishery and 
reduced waster 
purification costs 

Higher standards 
of landfill sites 
and incinerators 
will benefit 
human health 
and the 
environment 
Higher recycling 
rates will reduce 
the amount of 
waste 

By increasing 
protected areas 
(currently only 
4.5%) rich 
biodiversity will be 
preserved 
Increased forest 
area (only 15% of 
the territory is 
covered with forest) 
will benefit forest 
biodiversity and 
increase resources 
(timber, medicinal 
plants, etc) 

Quantita
tive 

benefits 

Based on 
available data 
morbidity impacts 
(higher estimate if 

Before 
implementation: 
almost all river 
polluted or very 

Based on 
available data, 
capturing 60% 
of methane 

Expected increase 
in protected areas: 
+ 5.5 % (from 4.5% 
to 10% by 2015. 

                                                 
33 Ten Brink P., S Bassi and M. Vergnon Benefits of Environment in ENP Countries. Methodology Test Case: 
Ukraine. Working Document for DG ENV of the European Communities, (2008; page 88) 
34 Solid particles in the air 
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 Air Water Waste Nature 
100% reduction): 
could be up to 
27,000 equivalent 
number of death 
cases avoided 
each year and 
280,000 DALYs 
(disability 
adjusted life 
years). 
Kiev: 3,079 death 
cases 

polluted 
After 
implementation: 
100% of at least fair 
quality 

emission could 
lead to 46,8 m 
ton of CO2 
equivalent 
avoided per year 
Increase in 
recycling should 
move from 
almost zero to 
50% by 2020 

Ideally to 15% by 
2025. 
Forests are to 
increase of 5-7% 
(from 15% to 20-
22%). Ideally reach 
EU average 
(43%) 

Monetise
d 

benefits 

Based on 
available data 
total mortality 
costs that could 
be avoided: 4% 
GDP (2.6 million 
$ ie 1.9 million €) 

Under certain 
assumptions, 
willingness to pay 
for clean water (low 
estimate): 26.9 107.5 
million EUR 

non assessed  n/a 
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Public Procurement 

Oleh Myroshnichenko 

 1. Description of Ukraine’s current situation 
- Till adoption of the law “On Procurement of Goods, Work and Services 

for Public Funds”, the activity in this area temporarily regulated by the 
governmental order #921 on 17.10.2008 that significantly repeats 
provisions of the law of 2004, which was modeled on the UNCITRAL 
model law and incorporated basic principles of WTO Government 
Procurement Agreement as well as the EU procurement directives. 

- Other acts in this area are the following: 

o Law on Defense Contracts for Government Account (No. 464-XIV 
of 3 March 1999; this law regulates procurement for the defense 
sector); 

o Law on Public Order for Supply of the Production for Priority 
Public Needs (No. 493/95 of 22 December 1995) (covers vital 
deliveries, which are not necessarily covered by exemptions of the 
main public procurement legislation). 

- Ministry of Economy is a special authorized body for coordination of 
public procurement policy. In particular, it: 

o elaborates draft legal acts as to the procurement system’s functioning; 
o collects data about the procurement procedures; 
o considers complaints of the participants (before the signature of 

contracts); 
o controls ex-ante (through its consent to) restricted or single-source 

tendering35; 
o provides explanations about practical application of legislation in this 

area; 
o establishes specimens of documents; 
o develops the e-procurement strategy. 

- In December 2008, Ministry of Economy has launched a free public 
procurement web-portal (www.tender.me.gov.ua). It aims at tender 
participants and allows browsing tender announcements and results. 
Information on this portal is provided in Ukrainian, Russian and English. 

- In February 2009 Ukraine received an observer status with GPA, which is 
a precondition to the launch of GPA membership negotiations. According 
to GPA text, getting this status is possible only in case of implementation 
of GPA requirements as to transparency: (1) meeting technical 
specification standards of WTO (as stipulated by the Art. VI of GPA); (2) 
publication of procurement notices according to the GPA provisions (Art. 

                                                 
35 SIGMA (2006) report on Ukraine states that such control is not necessary and it would be better to replace 
it with a right for tenderers to complain about the selected procedure for tendering 
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IX of GPA); (3) guarantee unchanged procurement regulations in the 
procurement process. 

2. Brief summary of the norms of the EU acquis 
communautaire 
EU public procurement legislation is based on the principles of equal treatment, non-
discrimination and transparency. The framework directives regulating this area are: 

- Directive 2004/17/EC (coordinating the procurement procedures of 
entities operating in the water, energy, transport and postal services 
sectors); 

- Directive 2004/18/EC (on coordination of procedures for the award of 
public works contracts, public supply contracts and public service 
contracts); 

- Directive 92/13/EEC (coordinating the laws, regulations and 
administrative provisions relating to the application of Community rules 
on the procurement procedures of entities operating in the water, energy, 
transport and telecommunications sectors) 

- Directive 89/665/EEC (on the coordination of the laws, regulations and 
administrative provisions relating to the application of review procedures 
to the award of public supply and public works contracts). 

The EU Procurement directives set unified requirements to the public procurement of 
goods, works and services exceeding threshold values above EUR 137 000 for 
procurement of supplies and services (EUR 422 000 in the case of utilities) and of EUR 
5 278 000 for procurement of works. In case the procurement contracts are outside the 
scope of the Directives, procurement is still regulated by the principles of the Treaty. The 
EU public procurement procedures are in line with the WTO GPA and international 
standards. 

Implementation of the acquis in this policy area calls for: 

- Appointment of an authorized body responsible for policy formulation in 
the area of public procurement. Its tasks include ensuring that the rules are 
properly applied, giving expert advice on public purchasing and providing 
information and training on public procurement. 

- Providing for an equal access to participation in public tenders. 

- Separation of the functions of surveillance and verification from the 
function of policy formation, legislation and management of the public 
procurement system. The body reviewing the decisions on contract 
adjudication and the verifying bodies can be judicial or administrative 
(quasi-judicial). In any case, a court may consider a dispute about correct 
conduct of procurement procedures in the form of appellation. However, 
the systems existing in the EU are two-staged (with engagement of 
administrative review of the complaint) or one-staged (when the cases 
regarding violation of the order of conduct of public procurement directly 
considered in a specialized court. 
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3. EU approach in other FTA agreements 
EU-Chile (2002) 

Public procurement provisions in the EU-Chile FTA cover central and sub-central 
governments. Procurement objects are goods, services and works as well as utilities. The 
basic principles for market access are national treatment and non-discrimination. The 
parties are required to provide sufficient information allowing effective bids, reasoning 
about the unsuccessful bids (on request) as well as statistics about procurement contracts 
(if there is a doubt that parties do not comply with the objectives of the agreement). The 
FTA allows open and selective tendering 36 . Single tendering is possible only in 
exceptional cases. The award criteria are either lowest price or most advantageous bid 
based on in advance established criteria. Technical specifications are to be written based 
on performance rather than design or descriptive standards. They should use international, 
national or recognised standards, although exceptions are possible. The Agreement allows 
for challenge of the award decisions and independent review with possibilities of 
undertaking a rapid interim remedies that may include contract suspension, compensation 
but may be limited to costs of bid and protest. 

EU-Israel (1997) 

As both the EU and Israel are parties to GPA, their relations are regulated by GPA norms. 
In addition to GPA and Association Agreement between the EU and Israel, in 1997 the 
parties concluded Agreement between the European Community and the State of Israel on 
government procurement which deepened and widened sectoral procurement coverage. 
On the other hand, EU-Israel Association Agreement of 1995 contained only a general 
reference that “The Parties shall take measures with a view to a mutual opening … 
beyond the scope of what has been mutually and reciprocally covered under the 
Government Procurement Agreement...”. 

EU-Albania (2006) 

Public procurement provisions in the EU-Albania Stabilization and Association 
Agreement are not very extensive, as for example, in the case of EU-Chile FTA, most 
probably because Albania enjoys the promise of the EU membership and therefore full 
alignment with the EU public procurement policy is expected. It is pursued through the 
European Partnership for Albania (an equivalent instrument to the EU-Ukraine Action 
Plan). 

The SAA says that the liberalization of market access is to be based on the basis of non-
discrimination and reciprocity, in particular in the WTO context. Transitional period for 
EU companies to access the Albanian market is set at 4 years since the entry into force of 
the Agreement. Albanian companies, whether established or not in the Community, shall 
be granted access to contract award procedures in the Community pursuant to 
Community procurement rules under treatment no less favorable than that accorded to 
Community companies as from the date of entry of the Agreement into force. Such 
provisions shall also apply to contracts in the utilities sector once the government of 
Albania has adopted the legislation introducing the Community rules in this area. The 
Community shall examine periodically whether Albania has indeed introduced such 
legislation. Establishment, operations, supply of services between the Community and 

                                                 
36  The term selective tendering concerns a two stage approach to the open market involving first an 
Expression of Interest (EOI) or Request for Information (RFI) followed by a request for tender to a selected 
number of suppliers who have satisfied an assessment of their capability and capacity. 
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Albania, and also employment and movement of labor linked to the fulfillment of public 
contracts is regulated by the provisions of the Agreement universally applicable to all 
sectors (public procurement included). 

4. Ukraine’s commitments to WTO 
The Government of Ukraine made a commitment to start negotiations on the accession to 
the Government Procurement Agreement after WTO accession. Ukraine undertook to 
obtain observer status at GPA (which it did in February 2009) and start GPA negotiations 
by requesting membership and tabling an entities offer one year after accession. 

Entity coverage of Government Procurement Agreement of WTO includes central 
government; sub national government supplies and other entities e.g. utilities. Market 
access is provided on national treatment and the MFN basis for GPA signatories. 
Transparency norms require provision of information on national procurement laws and 
rules, on the contracts to be advertised to facilitate international competition. Open, 
restricted or single tendering is allowed. Award criteria are either the lowest price or most 
economically advantageous bid. In technical specifications use of international standards 
encouraged; performance standards preferred to design standards. Among the compliance 
provisions are bid challenge, independent review. In the process of enforcement interim 
remedies can be undertaken, but no contract suspension. GPA prohibits origin rules. No 
institutional provisions are included. Reciprocity principle is generally maintained (with 
some flexibility for developing countries). Transition periods and some price preferences 
are allowed for the developing countries. 

Unlike in the GPA, in the EU single market price preferences are not allowed. Thus it is 
likely that the Ukraine-EU FTA will at best allow gradual phasing out of the preferences 
for public procurement market. At the same time, already beginning with the amendments 
to the procurement law of December 2006, Ukraine does not use price preferences for 
national participants. As to SMEs, EU legislation allows their support in the procurement 
process, but only indirectly, e.g. through simplification of qualification requirements for 
participants rather than price preferences. 

5. Ukraine’s existing commitments to the EU under PCA 
and Action Plan 
Point 42 of the ENP AP sets to develop conditions for open and competitive award of 
contracts, in particular through calls for tenders (in line with the provisions of Article 55 
of the PCA). Most important Ukrainian commitments are to: 

- Improve the current system through increased transparency, information 
and training, limited use of exceptions, access to judicial review; 

- Continue approximation to EU legislation on public procurement in order 
to ensure effective implementation of the key principles of transparency, 
non-discrimination, competition and access to legal recourse. These 
principles should apply to procurement for goods, services and works 
across all relevant public bodies at all levels; 

- Ensure the possibility of independent/judicial review in the event of 
disputes; 
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- Effective dissemination of tendering opportunities and time-limits (above 
agreed thresholds), which allow EU as well as domestic suppliers to 
prepare and submit tenders; 

-  Facilitate the effective, reciprocal and gradual opening of the public 
procurement markets. 

6. Socio-economic impact for Ukraine 
CASE – ECORYS trade sustainability impact assessment of the deep free trade 
agreement with Ukraine (2008) states it is difficult to distinguish between the impacts of 
the GPA membership and FTA procurement provisions. It therefore provides the (mainly 
qualitative) estimates of the aggregated impact: 

- Introduction of fair competition will reduce corruption and provide for 
more efficient use of public funds; 

- An improved and more stable procurement system, with lower tendering 
costs would allow for an increased participation of SMEs resulting in a 
strong positive economic impact; 

- Higher management, technical competences and skills in the area of 
procurement should promote increase of quality of internal investments; 

- For the EU an improvement in the Ukrainian government procurement 
system can mean that more EU firms will win awards to carry out work in 
Ukraine. At the same time, there will be easier access of Ukrainian 
businesses to the EU procurements; 

- This will make a positive contribution to GDP growth and trade (mostly in 
services). 

CASE – ECORYS researchers underline that in the short-run the effective access of 
Ukrainian suppliers to the EU procurement markets is not expected due to very intense 
competition as well as less-developed supply chains and technological capacities of 
Ukrainian companies. In the medium to long run, competition and international openness 
can increase productivity and technology levels of Ukrainian industries and change the 
situation. A study by the European Commission’s DG Market (2004) shows that 
application of EU rules in the area of single market public procurement caused decrease 
in prices by around 30%. 

7. Implication for legal approximation and institutional 
building 
The implication for legislations will come through further amendments to currently 
existing legislation in order to bring the Ukrainian public procurement legislation in full 
compliance with the the EU acquis, which it currently is not. For example, the minimum 
number of bidders required for participation in a Ukrainian tender is two, while the 
Community Directives establish three candidates to be the minimum number to be invited 
to a tender. Ukrainian public procurement regulation has an extensive list of exclusions – 
the types of purchases which do not fall under it. Some of those exclusions are not 
compatible with the acquis, for example: 
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- technical means of rehabilitation, in particular prosthetic and orthopedic 
appliances, orthopedic footwear, transportation means manufactured on 
the invalid's individual order, including spare parts for them, services for 
repair of such appliances, as well as prosthetic and orthopedic services; 

- forms of securities, documents of strict reporting (accounting); goods and 
services related to design and manufacturing of secured paper, banknotes 
and coins, their storage, transportation and accounting; 

- works of fine arts: painting, graphic arts, sculpture, as well as pieces of 
decorative applied and folk arts for complementing the State Museum 
Fund of Ukraine. This incompatibility does not take place in cases when 
such works of fine arts can be classified as “national treasures” in the 
meaning of Art. 30 of the EC Treaty. 

Previously complex and unstable institutional structure of public procurement was 
heavily criticized in the SIGMA 2006 report on public procurement in Ukraine. It has 
apparently been streamlined and quasi-official bodies (such as Tendering Chamber) were 
abolished. However, the new structure has not been yet consolidated. Its effectiveness 
will need to be proved and demonstrated in order to show that the key administrative 
functions as arising from the EU acquis communautaire are implemented effectively. 

8. References to further information (especially websites or 
electronic publications) 

1. Public procurement in the EU (DG Internal Market web portal) -
http://ec.europa.eu/internal_market/publicprocurement/index_en.htm 

2. Guide to the Community rules on public supply contracts 
http://ec.europa.eu/internal_market/publicprocurement/docs/guidelines/supply_en.pdf 

3. Guide to the Community rules on public procurement of services 
http://ec.europa.eu/internal_market/publicprocurement/docs/guidelines/services_en.pdf 

4. Guide to the Community rules on public works contracts 
http://ec.europa.eu/internal_market/publicprocurement/docs/guidelines/works_en.pdf 

5. Overview of the [WTO] Agreement on Government Procurement 
http://www.wto.org/english/tratop_e/gproc_e/gpa_overview_e.htm 

6. OECD Sigma Ukraine Governance Assessment 
(2006),http://www.sigmaweb.org/dataoecd/46/63/37127312.pdf 

7. UEPLAC (2007) An Opinion on the Compatibility of the Public Procurement Law 
of Ukraine with WTO and EU Best Practices and the Practical Issues for 
its Implementation (STE Derek Hunt), 
http://ueplac.kiev.ua/downloads/outputs/assessments/06_public_procurement/public_proc
urement.pdf 

8. ECORYS-CASE (2007) Trade Sustainability Impact Assessment for the 
FTA between the EU and Ukraine within the Enhanced Agreement 
http://tsia.ecorys.com/media/FinalReport.pdf 

 



72 

Food Chain Safety in Ukraine 

Tony Wheale 

1. Obligations of Ukraine within ENP AP 
One of the driving forces behind the modernisation of Ukraine’s food chain safety control 
system is the EU-Ukraine Action Plan. 

The specific commitments Ukraine has made under the EU-Ukraine Action Plan, and in 
particular the sanitary and phytosanitary measures that need to be harmonised in order to 
facilitate trade between Ukrainian food businesses and businesses in the EU member 
states are the focus of this activity. 

Particularly, the ENP AP aims to increase food safety for consumers and facilitate trade 
through reforms and modernisation of the sanitary and phytosanitary sectors via (…) 
progress in convergence with EU food traceability legislation; general food safety 
principles and requirements (Regulation (EC) No 178/2002); effective implementation of 
the Hazard Analysis Critical Control Point system at enterprises and controlling bodies, 
including the fish industry. 

2. Ukrainian situation 
Ukraine’s food safety control system has historically been based on the Soviet system of 
GOST-type technical standards, end-product testing, and state control, a system that is 
fundamentally different to the system that has evolved and developed in the EU member 
states over the last 25 years. 

It is very important to understand this fundamental difference. 

Ukraine’s food safety control system does have similarities with the conformity 
assessment and technical standards system set out in the EU’s “New Approach 
Directives”. However, in the EU, this system specifically does not apply to the food chain. 

Ukraine’s system of developing and approving legal technical standards for food products 
is not really relevant to the facilitation of trade between Ukraine and EU member states. 

3. The EU requirements 
A different approach to food chain safety is taken in the EU in which business operators 
have the primary responsibility for ensuring food chain safety from “farm to fork”. 

This is achieved through development and implementation by business operators of safety 
management systems based on HACCP principles, traceability of ingredients and finished 
products from “farm to fork”, and the basic principles of good farming, manufacturing, 
hygienic, and laboratory practice. 

Key EU legislation in the field of food safety includes Regulations (EC) No. 178/2002, 
852/2004, 853/2004, 854/2005, 183/2005, 2073/2005, 2074/2005, 2075/2005, and 
882/2004. 

On the other hand, however, food “quality” in the EU is not generally a matter for state 
intervention. Quality is addressed in the marketing and advertising of food through 
informative labelling, enabling consumers to have a wide variety of products of differing 
degrees of “quality”. 



Food Chain Safety in Ukraine 

73 

In the EU the role of the state is the supervision of food chain and food chain safety 
through risk-based inspections and audits of business operators, monitoring of food chain 
safety through planned and programmed sampling, testing and surveillance, 
determination of food chain safety policy on the basis of risk-assessment, and having 
sufficient powers to intervene and take effective action when necessary. 

The EU food safety acquis communautaire covers a wide range of legislative acts that are 
often broad in scope and demanding in terms of transposition, implementation and 
enforcement. It is therefore of crucial importance to ensure that the important parts of the 
acquis communautaire as far as trade between ENP countries and EU Member States is 
concerned, are appropriately transposed. 

It is also important to ensure that administrative structures and procedures in ENP 
countries such as Ukraine are strengthened and reformed where necessary so that the 
legislation can be implemented and enforced. 

Controls at the EU’s external borders constitute a fundamental part of the EU’s internal 
market control system, and one of the objectives of European Neighbourhood Policy is 
therefore to promote the harmonisation of food safety controls by it’s immediate 
neighbours in order to facilitate trade. 

Identification and registration of livestock is another key element of the EU’s internal 
market control system and plays an important role in safeguarding food safety and animal 
health. It is also essential for the participation in the Common Market Organisation for 
beef. Although the establishment of this system is a demanding process, Ukraine has 
already made significant progress in this field. 

4. European Commission’s evaluation of progress in the 
area of food safety in Ukraine 
In March 2008 the European Commission published an evaluation report on Ukraine’s 
progress in meeting its commitments under the EU-Ukraine Action Plan. 

On sanitary and phytosanitary issues, the report noted that cooperation between Ukraine 
and EU institutions had strengthened following a number of missions to Ukraine by the 
EU’s Food and Veterinary office. 

The EU report took note of Ukraine’s proposal to start discussions on a veterinary 
agreement, and suggested that this could be envisaged within the framework of a “New 
Enhanced Agreement” between the EU and Ukraine. 

The progress that Ukraine has already made to harmonise its legislative basis with the EU 
is progressing. The next step is to implement and enforce the legislation within the 
framework of a medium-term strategy that is developed in partnership with stakeholders 
and therefore has widespread support. 

5. Transformations necessary 
The challenge for Ukraine is to make the step changes that are necessary to put in place a 
legislative basis for food chain safety that places primary responsibility for safety on 
business operators, and to move away from state control through technical standards and 
end-product testing. 

However, putting the legislative basis in place is only the first step. An implementation 
and enforcement strategy is also essential in order to create the environment in which 
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Ukraine’s consumers and trading partners increase their confidence in the safety of 
Ukrainian produce. 

Change brings with it challenges and uncertainties, particularly when it affects long 
established customs, procedures, roles or responsibilities. However, the experience in EU 
member states is that the state, its personnel and its institutions have an enhanced role in 
ensuring food chain safety, and that veterinary, sanitary, phytosanitary, laboratory and 
public health professionals all have vital work to do. 

The difference is that the work and the way in which it is carried out focuses on areas 
where hazards and risks to food chain safety are significant, whilst at the same time 
removing bureaucratic burdens on businesses that have no impact on food chain safety 
but do inhibit investment and growth. 

6. Technical assistance 
The European Commission Delegation to Ukraine is managing two new technical 
assistance and twinning projects in food chain safety that will continue to assist Ukraine 
to meet the commitments it has made. The European Commission is also financing the 
purchase of new laboratory equipment to assist Ukraine to monitor levels of veterinary 
medicine residues in Ukrainian produce. 

Other donors are also working or planning to work with Ukrainian institutions in the food 
safety field in Ukraine. 
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Agriculture and Rural Development 

John McCormack 

Introduction 
The role of agriculture in the socio-economic development of EU member states and 
aspiring EU candidate countries is a driving force in the approach and methodology 
determining agriculture and rural development priorities and policy for member state 
countries. Agriculture plays a multifunctional role in the economy, not only as a means of 
production and food security but also a wider role in community and socio economic 
development, sustainable land use and environmental management, promoting a living 
and vibrant countryside and local rural communities, private sector and public sector 
stakeholders contributing to socio economic development at the local, regional and wider 
level. Agriculture should promote the utilization of natural resources in a sustainable 
manner, supporting environmental protection, maintaining and improving bio-diversity, 
natural habitats water quality and improving the quality of life of rural inhabitants, both 
cultural and traditional diversity, local enterprise development, youth and women role and 
opportunities in rural areas. Rural development policy and priorities, through individual 
member state National Rural Development Strategies, are now playing a mainstream role 
in the sustainable development of EU territories, both socially and economically. 
Ukraine’s intention to adopt a Draft Rural development Strategy, supported by the EU is 
a move in the direction of preparation and harmonization of approach and methodology 
and legislation. 

The instruments available to support rural development, primarily the European 
Agriculture Fund Rural Development (EAFRD) and the measures adopted under each of 
the four Axis (see Figure 1 below) are the guiding frameworks for rural development in 
the EU. The challenges facing Ukraine today is to develop a more competitive agriculture 
sector, modernization of agriculture enterprises, improved competitive food production, 
improved quality and food safety standards, aligned with EU, protection and sustainable 
utilization of the land, natural resources and environment, improved diversification of 
rural enterprises and improved opportunities and services, and the development of 
community led based initiatives supporting local area based development, compatible 
with and supporting the national rural development strategy. 

Ukraine’s challenge is to identify its main priorities for rural development and to begin to 
harmonize its agriculture and rural development policy and approach, as reflected in the 
National program for agriculture and rural development up till 2015, with this guiding 
framework in the Acquis Communautaire (EU) and in the light of its ENP and WTO 
commitments. 

1. Description of Ukraine’s current situation 
Approximately 33% of Ukraine’s population resides in rural areas, supporting the 
livelihoods of 4 million people. The importance of the agriculture sector is not 
underestimated providing food security and generating some 17% of gross domestic 
product. The agriculture sector accounts for a significant place in the national budget, 
some 8-9 % in recent years and is the second most important sector of the economy in 
terms of export pattern. A vibrant agriculture and rural sector supports the rural service 
sectors, input supply, food processing, market infrastructure and transport in the 
movement of goods and services. Agriculture has and continues to play a vital role in the 
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rural sector in the provision of livelihoods, socio-economic development of rural 
communities and its continued development is vital to the economic wellbeing of Ukraine. 

Nevertheless the Agriculture and rural sector faces major challenges, a decline in 
productivity, a decline in consumption of product. An increase in rural unemployment 
and under employment, inadequate delivery of services and local infra-structure, out 
migration from villages and few opportunities for youth and women. Low salaries, low 
level of mechanization and investment and upgrading of both production and processing 
facilities, a decline from 26% to 6% of share of economy in recent years. Contributions to 
these challenges is the current structure of the sector, particularly land markets and title 
access, legislative support, level of financial support, level of adoption of new technology 
and new investment, lack of coherent sector wide approach and collaboration with other 
ministries in support of rural development actions, poor rural intrastate and low level of 
investment in rural infrastructure and services, local employment opportunities and 
services deficient, skills training and programs for youth and women required, poor 
market infrastructure , appropriate policy development and program implementation, 
means and tools to support commercialization of family farms , improved service and 
market cooperatives, producer organization development and access to rural business 
services and financial services are but some of the challenges faced 

- Noncompliance of programmes targeted at reforming of the agricultural 
economics and their results with defined social priorities; 

- inefficient state policy related to establishment of favourable conditions 
for the development of cooperative associations and other non-commercial 
unions of agricultural producers in the sphere of purchasing, processing, 
marketing of products and financial and transportation maintenance of the 
flow of commodities; 

- lack of informational support of rural population on the issues of market 
business conditions. 

2. Brief summary of EU acquis communautaire pertaining 
to agriculture and rural development. 
The guiding principles in support of agriculture and rural development policy and 
implementation in the EU are based on the common agricultural policy (CAP) of the EU. 
The CAP is the principle instrument through which agricultural and rural development 
policy is supported. The focus of the CAP and its subsequent modifications and changes 
over the years reflects the changing priorities of member state governments and the public 
for a sustainable utilization of natural resources, protection of the rural environment, 
quality safe food production and standards and consumer protection and information on 
food consumption, sustainable and safe systems of production respecting animal welfare, 
food security and market principles of production. 

Of the two main pillars of the CAP, Pillar 1 has focused on price support mechanism for 
agriculture and Pillar II on mechanism of support to rural development. The driving force 
behind rural development in the EU is the recognition that with some 97% of the EU 
territory classified as rural and some 57% of the population living in rural areas the need 
for appropriate and relevant policy and measures supporting rural development is 
paramount to both economic and social development across the European Union. Indeed 
the accepted recognition that the role of agriculture in socio-economic development is not 
confined to production only, but has a much wider role is now well accepted. This means 
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in fact that agriculture has a multifunctional role to play in societies. This multifunctional 
role of agriculture is another driving fore in policy development for both agriculture and 
rural areas. 

In the context of new member countries and aspiring members to the EU the acquis 
communautaire (see reference 7.1) is the guiding document to support the harmonization 
process across a wide range of sectors to ensure that aspiring members are ready and have 
harmonized systems. 

In the context of rural development in all areas of the acquis, the candidate should ensure 
relevant instruments in place to ensure adoption of and implementation of the relevant 
programs. Countries must bring their institutions, management capacity and 
administrative and judicial systems up to EU standards, both at national and regional 
level. This will allow them to implement the acquis effectively upon accession and, where 
necessary, to be able to implement it effectively in good time before accession. At the 
general level, this requires a well-functioning and stable public administration built on an 
efficient and impartial civil service, and an independent and efficient judicial system. 
Detailed indications for each specific area of the acquis are given in the European 
Commission’s informal working document Guide to the main administrative structures 
required for implementing the EU acquis. 

The agriculture chapter of the acquis covers a large number of binding rules, many of 
which are directly applicable. The proper application of these rules and their effective 
enforcement and control by an efficient public administration are essential for the 
functioning of the common agricultural policy (CAP). Running the CAP requires the 
setting up of management and quality 
Figure 1. Core axis of Rural Development 

 
systems such as a paying agency and the integrated administration and control system 
(IACS), and the capacity to implement rural development measures. Member States must 
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be able to apply the EU legislation on direct farm support schemes and to implement the 
common market organizations for various agricultural products. 

The adoption of a draft Rural Development strategy will be a first step in the process of 
harmonization the existing actions and policy under the National targeted program for 
rural development until 2015 with the requirements of the EU, particularly the EAFRD 
and its instruments ins support of rural development. A schematic overview of the main 
axis of the rural development approach is shown in figure 1 above. 

3. EU approach in other FTA agreement 
Stabilisation and Association Agreement between Albania and the EU contains detailed 
provisions on agriculture (particularly, in the chapter of Agriculture and Fisheries). The 
term ''agricultural and fishery products" withing the EU-Albania SAA refers to the 
products listed in Chapters 1 to 24 of the Combined Nomenclature and the products listed 
in Annex I, §I, (ii) of the Agreement on agriculture (GATT, 1994). 

The Community and Albania undertake abolishing all quantitative restrictions and 
measures having equivalent effect on imports of each other agricultural products once the 
Agreement enters into force. Elimination of custom duties also takes place, although with 
certain exceptions. 

Obligations of Albania from the date of entry into force of SAA also include to: 

 (a) abolish the customs duties applicable on imports of certain agricultural 
products originating in the Community, listed in Annex II(a); 

(b) reduce progressively the customs duties applicable on imports of certain 
agricultural products originating in the Community, listed in Annex II(b) in 
accordance with the timetable indicated for each product in that Annex; 

(c) abolish the customs duties applicable on imports of certain agricultural 
products originating in the Community, listed in Annex II(c) within the limit of 
the tariff quota indicated for the products concerned. 

No later than six years after after SAA entry into force, the parties undertake to examine 
possibilities of greater liberalization of trade in agricultural products on item by item 
basis. 

SAA envisages possibilities of undertaking the measures to remove “serious disturbances 
to the markets or to their domestic regulatory mechanisms” caused by imports of products 
originating in one of the two parties before both parties find an appropriate solution. 

Cooperation policies within SAA focus, in particular, on priority areas related to the 
Community acquis in the field of agriculture aiming at modernising and restructuring the 
Albanian agriculture and agro-industrial sector, and supporting the gradual approximation 
of Albanian legislation and practices to the Community rules and standards. 

The protocol 2 of the SAA sets in particular that the Stabilisation and Association 
Council decides on: 

- extensions of the list of processed agricultural products under this 
Protocol; 

- amendments to the duties established in in Annexes I and II(b), II(c) and 
II(d); 

- increases in or the abolition of tariff quotas; 
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- amendments to the levels of agricultural duties. 
The protocol also enumerates the duties applicable upon imports into the 
Community/Albania from Albania/Community of processed agricultural products. 
Namely, the duties to the listed products are set to zero. 

4. Ukraine’s commitments to WTO 
Amongst the commitments undertaken by Ukraine are the following: 

Market access for goods: As outlined in Ukraine’s market access schedules, Ukraine 
will have its customs duties capped at rates ranging between zero and 50% (bound rates). 
Some bindings involve reductions phased in over a period of up to 2013. Ukraine’s 
average tariff bindings are 10.66% for agricultural products and 4.95% for industrial 
goods. The highest tariffs Ukraine may apply are on items such as sugar (50%) and 
sunflower seed oil (30%). Ukraine’s commitments on goods are outlined in a 890-page 
list (or “schedule”) of tariffs, quotas and ceilings on agricultural subsidies, and in some 
cases the timetable for phasing in the tariff cuts 

In agriculture, Ukraine has agreed not to subsidize exports. Ukraine will limit its trade-
distorting domestic support provided to farmers to UAH 3.04 billion (approximately UDS 
613 million) as well as an allowance of 5% of the value of domestic agricultural 
production. As with all WTO members, Ukraine will have no spending limits on domestic 
support programs that have no or minimal impact on trade, provided these programs meet 
the criteria laid down in the Agreement on Agriculture. Ukraine will open a tariff quota 
on raw cane sugar (260 000 tones annually, and increasing to 267 000 tones by 2010). 
This quota will be administered on a first-come first-served basis within 3 years of 
accession. 

Market access for services: Ukraine has made specific commitments in all 11 “core” 
service sectors — including business services, communication services, construction and 
related engineering services, distribution, education and environmental services, financial 
services (insurance and banking), health and social services, tourism and travel, 
recreational, cultural and sporting services, and transport services — as well as in other 
areas including beauty, hairdressing, spa and massage services. Ukraine’s commitments 
on services — a 40-page document (also a “schedule”) outlining the services in which 
Ukraine is giving access to foreign service providers on a non-discriminatory basis and 
any additional conditions, including limits on foreign ownership. Ukraine’s main trading 
partners are the EC, Russia, Turkey, Belarus and the US. 
Ukraine has made commitments contained in the Working Party report — a 240 page 
document describing Ukraine’s legal and institutional set up for trade, along with 
commitments it has made in many of the areas covered by the report 

- Privatization: 

- State owned enterprises: 

- Pricing policies: 

- Policy-making and enforcement framework: 

- Trading rights (the right to import and export): 

- Fees and charges for services rendered: 

- Internal taxes (VAT and excise tax): 
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- Quantitative import restrictions, import licensing: 

- Customs valuation: Full implementation of the Custom Valuation 
Agreement upon accession: 

- Rules of origin: 

- Other custom formalities: Pre-shipment inspections: 

-  Anti-dumping, countervailing duties and safeguard regimes: 

- Export duties: Export restrictions: 

- Industrial policy, subsidies: Technical Barriers to Trade (TBT): 

- Sanitary and Phytosanitary measures (SPS): 

- TRIMs: Ukraine will not maintain any measures inconsistent with the 
TRIMs agreement from the date of accession: 

- Free zones: 

- Government procurement: 

- TRIPS: 

- Regional trade agreements 

5. Socio-economic impact for Ukraine 
Overall, the EU-Ukraine FTA37 is expected to increase employment, raise real incomes 
and wages and hence decrease poverty in the long run. However, in the short term effects 
are often very different from the long term effects and due to restructuring of industries, 
social impact effects can turn negative in the short run. Mitagiting against these short 
term effects and planning for the long term development of rural areas will be a challenge 
faced in the adoption of the national strategy for rural development. 

The FTA is expected to encourage an overall improvement of working conditions, health 
& safety standards. This effect will be both direct, due to the need to adjust to and comply 
with EU standards and more indirect, through the fact that the FTA will further encourage 
and speed up ongoing restructuring and modernisation in certain sectors which still use 
out-dated (and often more hazardous) technologies and production methods. 

Most poverty in Ukraine is concentrated in the rural agricultural areas, which is 
characterized by the lack of income earning opportunities and low average wages. The 
major social concerns in the agricultural sector in Ukraine relate to the lack of income 
earning opportunities and low average wages in rural areas of Ukraine. The EU-Ukraine 
FTA might cause even higher unemployment levels in rural areas, since many of the sub-
sectors faced with the competition of EU producers will need major modernization and 
improvement of production technology (through possible Axis I measures of support), 
which especially in the short run (when the investments are not there yet) might lead to 
employment reductions and increased underemployment. Some part of the newly 
unemployed in the agricultural sector might be reallocated to other sectors of the 
economy (though will need skils upgrading- Axis III and IV). At the same time, many of 
the unemployed will not have an opportunity to leave their places of residence, thus 

                                                 
37 The EU-Ukraine FTA Social Impact Analysis, ECORYS (Reference 9) 
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aggravating the poverty problem in rural areas.(will need special support measures which 
can be mitigated somewhat and addressed through Axis II and Axis IV measures) 

The possible impact of higher unemployment levels in rural areas, as a result of the EU-
Ukraine FTA is real , since many of the sub- sectors, i.e. dairy, cattle-breeding and pig-
breeding and, faced with the competition of EU producers will need major modernization 
and improvement of production technology, which especially in the short run might lead 
to employment reductions. This raises the question, that Ukraine in its drafting of the 
National Rural Development Strategy will need to prioritize areas of intervention 
and identify support measures deemed appropriate to address this and other 
challenges for rural areas. 

Increasing competition will lead to strong pressure on the Ukrainian agricultural industry 
to modernize and improve production technologies. In the short run – when the 
investments are not yet in effect – this will lead to substantial reductions in employment. 
In the long run, increased efficiency will also likely lead to a reduction in the number of 
employees doing today’s jobs, but increase employment in ‘new’ jobs in the agricultural 
industry – with the overall effect likely to be negative, since modernized agriculture will 
need less labour force The Ukrainian agricultural industry will then be in a more 
competitive scenario. These factors again stress the importance of the Rural 
Development strategy and how it will attempt to mitigate and prepare for support 
actions and measures that will encourage and develop measures under Axis1-Axis 
IV, while at the same time the agriculture sector modernizes and becomes more 
competitive, it needs support of appropriate Rural Development Measures to buffer 
the effects of WTO membership in the short term. Investment in on farm 
modernization (Axis 1 measures) also has the positive social impact of improving the 
quality of work, working conditions and possibilities for self-employment through 
entrepreneurial activities (Axis III an Axis IV – Diversification of rural enterprises) in 
Ukraine’s rural areas. Wage increases and – in the long run – modernization of the 
agricultural sector will increase the disposable incomes of workers in rural areas. This 
improved competitiveness leads to an increased variety of food products, possible 
increases in fruits and vegetables production and better quality of food (because of higher 
SPS standards) are likely (in the longer run) to affect positively public health. The 
increase in income is correlating as well with better eating habits and a rise in the 
consumption of fruits and vegetables. Better health and safety standards are also likely to 
enhance the public health. Similarly the FTA is expected to include provisions aimed at 
improving the working conditions of the employees together with better equipment and 
new technologies. It will take time to adopt the new SPS and safety standards, so these 
effects would be long term effects. Improvements in the education level of the agriculture 
workers and producers are also expected with the implementation of new standards (Axis 
1 measures across Axis II-IV). The strength of these social impacts depends, of course, on 
the courage and decisiveness with which the FTA is implemented. 

6. Implication for legal approximation and institutional 
building 
Key implications for the government and the respective departments, namely Ministry of 
Agrarian Policy (MAP) in relation to agriculture and rural development is the need for a 
detailed GAP analysis between current legislation and required legislation under the 
acquis pertaining to agriculture and rural development and subsequent steps initiated and 
undertaken to address harmonization of legislation. Key initiatives that should be 
examined are a mid-term financial perspective in support of Ukraine’s EU integration in 
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order to ensure a smooth implementation and financial support of relevant reforms. The 
drafting of a National strategy for European integration, defining realistic and practical 
goals, prioritizing steps and identifying appropriate measures is a guiding framework for 
further progression. 

In addition the planned drafting of a rural development strategy will support the process. 
The focus on the short term should be in fulfilling conditions for further integration and 
alignment of legislation, processes and approach of agriculture and rural development 
with EU, which is a longer-term objective. With regard to agriculture and economic 
development, Ukraine has already joined the WTO and made commitments under that 
agreement. It should also initiate a mid term financial perspective in support of EU 
integration in order to ensure a smooth implementation and financial support of relevant 
reforms; further reform to the business sector and greater transparency is required with 
greater powers allocated to the competition authority and state aid made more transparent. 
Improve the quality of the business environment, protection of investors and 
harmonization of legislation in this regard. 

Establish separate divisions on legal harmonization within European Integration. 
Departments in the ministries to check the compliance of draft laws with EU law; 
Appoint officials responsible for the coordination and consolidation of translations in 
ministries in order to enhance the efficiency of the process of consolidating all 
translations of EU law. Systematic, large-scale and targeted training for civil servants of 
central and local authorities of Ukraine in EU member states with a view to gaining 
knowledge and experience in operating EU policies and programs is necessary. These 
changes will likely require additional budgetary resources. 

7. References to further information 
1. Guide to the main administrative structures required for implementing the 

acquis (updated: May 2005), 
http://ec.europa.eu/enlargement/pdf/enlargement_process/accession_proce
ss/how_does_a_country_join_the_eu/negotiations_croatia_turkey/adminstr
uctures_version_may05_35_ch_public_en.pdf 

2. "Common Agricultural Policy." Wikipedia, The Free Encyclopedia. 31 
Mar 2009, 10:55 UTC. 2 Apr 2009 
http://en.wikipedia.org/w/index.php?title=Common_Agricultural_Policy&
oldid=280838914  

3. European Commission, Agenda 2000 – A cap for the future, Brussels 
(2003), http://ec.europa.eu/agriculture/publi/review99/08_09_en.pdf 

4. Council regulation (EC) No 1698/2005 of 20 September 2005 on support 
for rural development by the European Agricultural Fund for Rural 
Development (EAFRD) , http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:277:0001:0040:
EN:PDF 

5. "Europa - Agriculture - Rural Development - Leader+ - Home." Europa - 
European Commission - Homepage. 2 Apr. 2009 
http://ec.europa.eu/agriculture/rur/leaderplus/index_en.htm 
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6. "The Irish Leader Network | Comhar LEADER Na hEireann." The Irish 
Leader Network | Comhar LEADER Na hEireann. 2 Apr. 2009 
http://www.irishleadernetwork.org/ 

7.  "WTO | 2008 Press Releases - WTO welcomes Ukraine as a new member 
- Press 511." WTO|Welcome to the WTO website. 2 Apr. 2009 
http://www.wto.org/english/news_e/pres08_e/pr511_e.htm 

8.  Stabilisation and association agreement between the European 
Communities and their Member States, of the one part, and the Republic 
of Serbia, of the other part, 
http://www.europa.rs/upload/documents/key_documents/2008/SAA.pdfTh
e EU-Ukraine 

9. FTA social impact analysis, ECORYS Netherlands BV and CASE Ukraine 
(2007), http://www.case-
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